EXECUTIVE SUMMARY
Professor Reg Graycar, NSW Law Reform Commissioner/Professor of Law, University of Sydney; Professor Ken McKinnon, Chair, Australian Press Council; Michael Sexton SC, Solicitor General; Maureen Tangney, Director, Legislation and Policy Division, Attorney General’s Department.

KEY PRINCIPLE

The main focus of this review is to strike a balance between the free flow of information of matters of public interest and importance, and the protection of reputation.  The recommendations fall into two groups: those that are, in effect, procedural, and those that involve changes to the substantive law.

OBJECTS AND PRINCIPLES

Recommendation 1:
The Defamation Act 1994 should have included in it a statement of objects and principles. These should provide that the purposes of the Defamation Act are: 

· To provide effective and appropriate remedies for those whose reputations are harmed by publications not protected by this law while ensuring that unreasonable limits are not placed upon the publication and discussion of matters of public interest and importance; 

· To promote speedy and non-litigious methods of resolving disputes wherever possible; 

· To ensure, so far as practicable, that claims of defamation are resolved in a timely manner and that protracted litigation is avoided wherever possible.

RESOLUTION OF DISPUTES WITHOUT LITIGATION

· Recommendation 2:  There should be a new part of the Act headed Resolution of Disputes without Litigation. This should constitute the first substantive part of the Act.

· Recommendation 3: The part headed Resolution of Disputes without Litigation should provide for a detailed process for corrections and apologies and, where appropriate, monetary compensation, to be available before proceedings are issued.

· Recommendation 4:  Where proceedings have been issued, mediation should be encouraged wherever possible as an aid to resolution of disputes.  Such mediation should be conducted by an outside dispute resolution process, and a practice direction should contain a list of accredited/authorised mediators.

· Recommendation 5: Costs penalties (more onerous than simply costs following the event) should attach to unreasonable failure to resolve the matter (eg for a plaintiff, not accepting an offer of correction or apology where the offer is considered to have been reasonable; for a defendant, not making such an offer where it seemed appropriate to do so).

· Recommendation 6:  It should be a defence (where an action proceeds to that stage) that an offer was made as soon as practicable, the defendant remained ready and willing to perform the terms of the offer, and the offer was reasonable in the circumstances.

CASE MANAGEMENT, THE ROLE OF JURIES AND THE SECTION 7A TRIAL

· Recommendation 7:  The plaintiff should be required to take the necessary steps to bring a matter on for trial.  In order to ensure that cases do not linger and add to backlog, there should be a default process where if no action is taken after 12 months the matter lapses and the action is struck out automatically (cf Order 32A of Supreme Court Rules).  

· Recommendation 8: Where an action lapses for want of prosecution, there should be no order for costs. A defendant may, however, apply for costs in which event, a plaintiff can also apply for the matter to be reinstated.  In other cases, the court should have a discretion as to whether the plaintiff should be given leave to reinstate their application once it had lapsed. 

· Recommendation 9 (Professor McKinnon dissenting): There should be no change to the current process under which the s 7A trial is heard by a judge with a jury, and the defences and damages hearing takes place separately before a judge alone. 

LIMITATION PERIODS 

· Recommendation 10:  There should be a one year limitation period for actions in defamation, with a discretion to extend the period where appropriate.  It may be appropriate to amend both the Defamation Act 1994 and the Limitation Act 1969. 

CORPORATIONS AND GOVERNMENT BODIES

· Recommendation 11: The Defamation Act 1994 should be amended to preclude corporations and statutory bodies from bringing actions.

PUBLIC FIGURES AND THE EFFICACY OF A ‘PUBLIC FIGURE DEFENCE’ 

· Recommendation 12:  There should not be a public figure defence introduced, but instead, the revised statutory qualified privilege (recommendation 13) should emphasise that the fact that a person is performing public functions or activities is a factor to consider in whether the occasion is one of qualified privilege.

THE DEFENCE OF QUALIFIED PRIVILEGE

· Recommendation 13:  Section 22 should be amended to include a set of factors for courts to consider when assessing reasonableness. That list should provide as follows:

[insert into section 22]: 

In the determination of whether the conduct of the publisher is reasonable under sub-section (1), the following matters are relevant:

· The extent to which the subject matter is a matter of public interest;

· The extent to which the matter complained of concerns the performance of the public functions or activities of the plaintiff; 

· The nature of the information;

· The seriousness of the imputations;

· The extent to which the matter distinguishes between proven facts, suspicions and third party allegations;

· The urgency of the publication of the matter;

· The sources of the information and the integrity of those sources;

· Whether the matter complained of contained the gist of the plaintiff’s side of the story and, if not, whether a reasonable attempt was made by the publisher to obtain and publish a response from the plaintiff; and

· Any other steps taken to verify the information in the matter complained of.

A further proposal by the Press Council with respect to qualified privilege was that section 22 be further amended by adding a phrase (italicised below) into the beginning of the section.  The Council believes that this addition would have the effect of drawing the judiciary’s attention to the fact that newspapers have an obligation to keep readers informed and that judgements have to be made about how carefully and comprehensively the newspaper conducted its enquiries in the limited time available before publication. 

· Recommendation 14 (Professor McKinnon): Section 22 is to be amended by adding the italicised phrase: “In the determination of whether the conduct of the publisher is reasonable under Subsection (1) in the light of the duty of the press to publish matters of public interest the following matters are relevant”
AN ADDITIONAL PROPOSAL

Some members of the Task Force expressed concern that the proposed list to be added to s 22 might not be seen as moving sufficiently far enough away from the current approach and proposed therefore that, in relation to the discussion of political and government matters only, an additional provision in the following terms might be inserted.

· Recommendation 15: (2/4 members): Insert new Section 22A 

22A: There is a defence of qualified privilege for a publication concerning government and political matters including, but not confined to, 

· The performance of their duties by ministers of the Crown of the Commonwealth, the States and the Territories;

· The performance of their duties by members of the Commonwealth, State and Territorial parliaments;

· The suitability for office of members of the Commonwealth, State or Territorial parliaments and candidates for those legislatures;

· The performance of their duties by statutory officers, ministerial staff, public servants and consultants to governments bodies and instrumentalities;

· The performance of their duties by judicial officers;

· The performance of their duties by elected office holders and municipal officials in local government;

· Conduct designed to influence government decisions or policies;

· Conduct by way of commentary on the political process.
THIRD PARTY STATEMENTS

· Recommendation 16: there should be a specific statutorily conferred form of protection for publication of certain third party statements.  This can be achieved by making the following amendments to the Act: 


Sections 24 and 25

Add the following to list of proceedings of public concern in clause 2 of Schedule 2:  


Proceedings of a press conference given by a public official with the authority of a government body or instrumentality (including a minister of the Crown).

Add the following to the list of official and public documents and records in clause 3 of Schedule 2:


A press release issued by a public official with the authority of a government body or instrumentality (including a minister of the Crown).

DAMAGES 

· Recommendation 17:  Section 46A should be amended to provide specifically that the maximum amount that can be awarded for non economic losses in defamation cases should not exceed the maximum awards, both at common law and under statute, for non-economic losses in personal injury cases. 
CONCLUDING REMARKS: TOWARDS A UNIFORM NATIONAL DEFAMATION LAW

The Press Council’s preferred position is the development of a uniform national defamation law.  The consequences of the increasing use of the internet and in any event, the widespread syndication of newspaper, radio, TV and other media reports, makes it somewhat anomalous that the law (both substantive and procedural) in the various Australian jurisdictions differs in some respects. 

While this report can only have any direct impact on NSW law, it is the view of the Task force that these proposals could form the basis for discussion with the States and Territories, with a view to a further attempt to bring about national reform.  

As the only State to have a rule that makes the imputation the cause of action, it is also proposed that NSW rethink that singular position, and move toward a situation that is common in the other States and Territories. In order to achieve that outcome, it may be appropriate for NSW to act so as to amend s 9 by removing the focus on the imputation as the cause of action.  

· Recommendation 18:  The proposals in this report should form the basis of discussions with the States and Territories aimed at achieving national reform.
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