





























LEGAL PROFESSION ACT 1987:  A FURTHER REVIEW OF COMPLAINTS AGAINST LAWYERS







NOVEMBER 2002

















�



�





	�toc \o "1-3" �ABBREVIATIONS	�pageref _Toc9334497 \h ��3�

	EXECUTIVE SUMMARY	4

1.	INTRODUCTION	�pageref _Toc9334498 \h ��9�

2.	OBJECTIVES OF PART 10	�pageref _Toc9334501 \h ��12�

3.	ANALYSIS OF THE EXISTING SYSTEM	�pageref _Toc9334502 \h ��15�6

4.	ISSUES FOR CONSIDERATION: HOW SHOULD COMPLAINTS BE HANDLED?	�pageref _Toc9334503 \h ��21�

5.	STRENGTHS AND WEAKNESSES OF EXISTING SYSTEM	�pageref _Toc9334504 \h ��27�

	UNSATISFACTORY PROFESSIONAL CONDUCT AND 

	PROFESSIONAL MISCONDUCT	�pageref _Toc9334506 \h ��48�

7.	INCAPACITY OF PRACTITIONERS	�pageref _Toc9334507 \h ��58�

8.	SIMPLIFYING PROCEDURES AND REMOVING OVERLAP	�pageref _Toc9334509 \h ��60�

9.	COMPENSATION	74

10.	FUNDING OF THE SYSTEM	�pageref _Toc9334510 \h ��79�

11.	MODELS	�pageref _Toc9334511 \h ��81�

     Model 1: Procedural changes to enhance accountability	�pageref _Toc9334512 \h ��81�

     Model 2: Changes to the existing system of referral and investigation	�pageref _Toc9334513 \h ��81�

	 Model 3: Investigations to be conducted by the LSC	.�pageref _Toc9334514 \h ��82�



	APPENDICES

	A	List of Submissions	87

	B	List of Recommendations	88















ISBN:  0 7347 6780 3

Published by the Legislation and Policy Division of the NSW Attorney General’s Department.  Tel: (02) 9228 8103  Fax: 9228 8563

��ABBREVIATIONS

The following comprises a list of abbreviations used throughout this report, listed in alphabetical order:



ADT - Administrative Appeals Tribunal of New South Wales.



DFT - Department of Fair Trading.



FLAC - For Legally Abused Citizens Inc.



HCCC - Health Care Complaints Commission.



LPAC - Legal Profession Advisory Council.



LRC - New South Wales Law Reform Commission.



LSC - Legal Services Commissioner (New South Wales).



NSWLRG - New South Wales Legal Reform Group.



OLSC - Office of the Legal Services Commissioner (New South Wales).



VLSC - Victorian Legal Services Commissioner.



VLO - Victorian Legal Ombudsman.



�EXECUTIVE SUMMARY





In August 2001 the NSW Law Reform Commission produced Complaints Against Lawyers: An Interim Report which made a number of recommendations relating to the procedural aspects of the operation of Part 10 of the Legal Profession Act 1987.  However, a number of submissions to the LRC review raised a number of substantive issues relating to the operation of the complaints and disciplinary system under Part 10.  



Consequently, the Attorney General released an Issues Paper in November last year which canvassed some of the more fundamental aspects of the scheme, including the role of the Law Society Council and Bar Councils (the Councils), as representative bodies, and the Legal Services Commissioner (LSC), the transparency, accountability and accessibility of the existing scheme, and possible options for reform.  This report makes a number of recommendations for change in light of the submissions received, the experience of the scheme to date and developments in relation the legal profession at the national level.



Firstly, this report examines the objectives of the scheme as set out in ss.123- 125 of the Act.  Whilst respondents to the review generally considered the existing objectives valid, a number of additional objectives have been proposed aimed at articulating the need to ensure the protection of the public, the maintenance of professional standards and consumer redress.



The complaints and disciplinary schemes in other jurisdictions and the development of a model regulatory scheme for the regulation the legal profession through the Standing Committee of Attorneys General (SCAG) are discussed.  The report’s proposals support facilitating nationally consistent standards for complaints handling amongst State and Territory regulators.



The report also discusses the existing co-regulatory system and whether complaints should be handled by an independent regulator, such as an ombudsman, the Councils or, in the case of licensed conveyancers, the Department of Fair Trading.  The current co-regulatory model is considered preferable as it fosters a sense of collective responsibility within legal profession for the maintenance of ethical and professional standards and is able to utilise the knowledge and expertise of the profession in the complaints handling process.  The Legal Services Commissioner is an independent regulator and has extensive powers to monitor and review investigations conducted by the Councils.



Nevertheless, it is acknowledged that the working relationship between the Commissioner and the Council may fuel perceptions amongst consumers that the complaints and disciplinary scheme has been developed for the legal profession, by the legal profession.  By way of addressing concerns regarding the need for greater transparency within the complaints and disciplinary it is proposed that the role of the Legal Profession Advisory Council be extended to the provision of advice specific to Part 10 issues, at the Attorney’s request.  Whilst the Council currently has a role under the Act in providing advice to the Attorney on matters relating to the legal profession, the proposal highlights the importance of Part 10 in the overall scheme of the legislation.



Various monitoring mechanisms, such as the requirement for annual reports containing specified information regarding complaints and committees and the publication of disciplinary action, already exist under the legislation.  However, it is considered the assessment of the performance of the system will be enhanced through the proposals that the Commission and the Councils be required to establish uniform categories for data entry in respect of the classification of complaints and the outcomes of disciplinary matters. 



The proposals in the report also acknowledge the need to better inform and educate consumers of legal services of the operation of the complaints and disciplinary scheme.  It is suggested that further consideration might also be given to the level of participation of consumers and other lay persons in this investigation and determination of complaints by the Councils.



�As regards the structuring of the complaints handling system it was considered that little purpose would be served by formally separating the investigative procedures for conduct and consumer complaints, as was proposed in a recent review of the Victorian legislation.  The LSC has developed considerable knowledge and expertise in the classification of complaints and formal separation of these types of complaints would introduce unnecessary rigidity into the system.



Another substantive concern addressed in the report is the adequacy of the current definitions of unsatisfactory professional conduct and professional misconduct.  The Law Reform Commission’s views in Complaints Against Lawyers: An Interim Report, recent judicial interpretation of the meaning of professional misconduct and the types of behaviour that might appropriately be included these definitions, are considered.  SCAG has also recently considered this issue.  Ministers agreed that the model provisions should contain general definitions of these terms with scope for the inclusion of specific categories of conduct.  It was agreed that the definitions should be inclusive rather than exhaustive, to allow scope for other categories of conduct to be developed through case law.  The proposals approved by SCAG have been adopted in the recommendations of this report.



The report considers the need for amendments to enhance the powers of the Councils to deal with impaired practitioners.  In the case of solicitors, the Act currently addresses this issue by providing the Law Society Council with the power to appoint a manager to a practitioner’s practice or to apply to the Supreme Court to have a receiver appointed.  It is appropriate for the Bar Council to be given similar powers to those of the Law Society Council. 



Part 10 of the Act is complex and technically difficult.  The detailed procedural requirements for complaints handling can hamper the effective resolution of serious complaints and it is generally acknowledged that the legislation would benefit from simplification.  The recommendations aimed at streamlining procedures, include removing the requirement for the Commissioner or Councils to provide reasons for referring a matter to the Administrative Decisions Tribunal; allowing the Commissioner or Councils to refer a matter to the Tribunal without the need for investigation where there is a clear likelihood the practitioner will be found guilt of unsatisfactory professional conduct or professional misconduct; and providing the ADT with a broad discretion to dispense with procedural requirements.  The practitioner’s right to natural justice will be ensured by providing them with a copy of the complaint against them and allowing them the opportunity to respond.



Other proposals are designed to enhance the powers exercised by the LSC and Councils in the investigative process.  It is recommended that the LSC be given the power which currently exists in the Councils to suspend the practising certificate of a practitioner at any stage of an investigation. Practitioners would have a right of appeal to the Tribunal or Supreme Court.  Additionally, it is proposed that the power of the Commissioner and Councils to conduct management and financial audits of incorporated legal practices be extended to any legal practice, including multi-disciplinary legal practices and the practice of a barrister.  This broader power would allow the Commissioner and Councils to analyse the governance and risk management systems which a legal practice may have in place in order to minimise risk to clients and maximise regulatory compliance.



Consumers approach the complaints and disciplinary system with a view to seeking redress.  However, the focus of the existing system is perceived to be weighted to the development and maintenance of professional standards.  Increased public confidence would be achieved by empowering the LSC to appoint independent arbitrators to make awards of compensation in instances where the Commissioner has attempted mediation but that mediation has failed.  It is further proposed that awards of compensation should be enforceable by way of registration at the Local Court rather than through a disciplinary tribunal.



The issue of funding for the complaints and disciplinary scheme as well as various models for reform of the system were also considered in the report.  The current arrangements whereby the scheme is funded from interest earned on money invested on solicitors’ trust accounts and maintained in the public purpose fund should be retained.  The alternative would be for the scheme to be funded by legal practitioners with the result that costs would be passed on to consumers. 

�

Three models for reform are canvassed in the report.  There was support for the proposal whereby an advisory body would be established to assist the Legal Services Commissioner.  The conferral of this role on the Legal Profession Advisory Council, five of the eleven members of which are lay persons appointed by the Attorney from the community, would increase the involvement of consumers in the scheme and assist the Commission by developing protocols and policies.

�1.	INTRODUCTION

	Background to the Review



1.1.	The New South Wales Law Reform Commission produced Complaints Against Lawyers: An Interim Report (Report 99) in August 2001.  The terms of reference giving rise to Report 99 were:



to review the procedures for dealing with complaints against legal practitioners under Part 10 of the Legal Profession Act 1987, taking into account recent case law on the operation of Part 10 and the practical experience of the operation of the statutory provisions.�



1.2.	Report 99 focused on the procedural aspects of the operation of Part 10 of the Legal Profession Act (NSW) 1987 (the Act).  However, a number of submissions made to the LRC raised issues about aspects of the existing system for processing and investigating complaints.�  Principally, the concerns related to:



a)	the categories of unsatisfactory professional conduct and professional misconduct;

b)	the objectivity and independence of the investigative procedures; and

c)	the role of the Law Society, the Bar Association and the OLSC.



1.3.	The LRC was of the view that an analysis of these aspects of the existing complaints and disciplinary system, established under Part 10 of the Act were outside the terms of reference given to the LRC and commented that:



this is an interim report which focuses on procedural questions about the current system for dealing with complaints against lawyers.  However the Commission considers that there is merit in reviewing more fundamental aspects of the current co-regulatory model.�



1.4.	On 9 November 2001, the Attorney General released an issues paper (“the Issues Paper”) which examined and evaluated the fundamental aspects of the existing co-regulatory system, in the light of the submissions made to the LRC and other evidence about the performance of the system.  The Issues Paper noted that the system also applies to conveyancers licensed under the Conveyancers Licensing Act 1995 (NSW), and many of the issues canvassed in the Issues Paper also apply to conveyancers.  Submissions to the Issues Paper closed on 14 December 2001.  A list of the individuals and organisations which made submissions to the review is set out in Appendix A of this report.

1.5.	The Issues Paper indicated that it was not proposed that the recommendations of the LRC be further canvassed at this stage.  Instead, the recommendations of the LRC will be considered further by the Government, together with the recommendations of this report.

	Principles for the Performance of Complaints Systems 

1.6.	Ten principles were identified in the Issues Paper to focus the discussion of the effectiveness of the existing system and to assess the strengths and weaknesses of alternative systems�.  The ten principles suggested that a complaints and disciplinary system should:



·	be independent and impartial in order to promote public confidence in its operation;

·	recognise the multiple aims of a professional disciplinary system, namely to provide consumer redress and to ensure the highest ethical and professional standards;

·	be accessible to users and to provide a simple and cost effective structure;

·	provide a range of effective processes and services, as well as adequate complaint handling mechanisms to ensure that complaints are dealt with efficiently;

·	ensure procedures are fair and to treat users with natural justice at all stages and at all times;

·	ensure the process is transparent and promotes public accountability, but to balance this against the need for confidentiality in certain circumstances;

·	allow non-lawyers (for example consumers and academics) to participate at all levels of the process to ensure community interests and perspectives are recognised;

·	provide mechanisms of external scrutiny and review;

·	require regulators to continuously review the operation of the scheme, with regard to the general and specific objectives in the Act, to identify modifications which may ensure the objectives are better met; and

·	be adequately resourced.

	Summary of the Issues Paper 

1.7.	The Issues Paper described the existing system and considered the respective roles of the LSC, the Law Society Council, the Bar Council and the DFT (which investigates complaints against conveyancers) in the system.  Consideration was also given to the definitions of professional misconduct and unsatisfactory professional conduct, as the construction of these definitions will influence their interpretation in tribunals and courts.  Discussion then turned to ancillary issues arising from the operation of the existing system, including the mechanisms for dealing with the incapacity of a practitioner, the degree of procedural complexity, and funding.  Questions were posed throughout the Issues Paper about the operation of the system to focus the responses of submissions.



1.8.	The Issues Paper concluded with the presentation of models of possible options for reform.



1.9	This report describes the areas raised in the Issues Paper, discusses the submissions made to the review (both generally and in response to the questions raised by the Issues Paper) and makes recommendations for change.



�2.	OBJECTIVES OF PART 10



	QUESTION 



	Do the objectives set out in sections 123 and 124 of the Act correctly identify goals of a disciplinary system for the legal profession, having regard to the principles identified at paragraph 1.6, and the public interest?  (Question 1 of the Issues Paper).



2.1.	The broad objectives of Part 10 are:



a)	redress consumer complaints by users of legal services;

b)	ensure that individual practitioners comply with professional standards; and

c)	maintain the standards of the profession as a whole.�



2.2	The specific consumer objectives of Part 10 are (amongst other things) to:



give every person the right to complain about the conduct of legal 	practitioners;

give complainants access to advice and assistance;

provide an opportunity for mediation;

ensure that complainants receive adequate notice of the institution and status 	of disciplinary proceedings; and

give complainants access to independent review mechanisms.�

SUBMISSIONS

2.3.	Most respondents to the review which addressed this issue concluded that the objectives did not require revision.�  However, some submissions proposed the inclusion of additional objectives.



2.4.	The NSWLRG commented that the objectives set out in the Act are acceptable and reasonable on their face.  However, the NSWLRG cites conflicts of interest, bias and secrecy (amongst other things) as factors which distort the operation of these objectives in practice, leaving consumers with little or no redress for complaints against legal practitioners.



2.5.	The VLO suggested that the principles identified above in paragraph 1.6 should be incorporated into the Act (as objectives of the disciplinary system established by the Act) to help foster public confidence in the system.�  In a similar vein, the LSC proposed that the objectives should be expanded to include impartiality and independence as principles of complaints handling.�  The LSC also suggested that the LSC’s educative role (currently embodied in section 59D of the Act) should be included as a further general objective of Part 10, as a means of instigating systemic change.�



2.6.	The Medical Consumers Group Inc suggested that the meaning of “consumer redress” in section 123 should be expanded to include a reference to a “Quality Improvement” system whereby the LSC, the Bar Association and the Law Society would be obliged to document each complaint.�  It is suggested that, over time, trends and issues will present themselves to regulators.  These trends and issues should then be used to continuously modify and enhance the system.



The Law Society suggested that the need for the speedy determination of investigations and prosecutions should be added as an additional objective of the Act.�  The Bar Association recommended that reference should be made to the principle that non-lawyers meaningfully participate at all levels of the disciplinary process.  The Bar Association suggested that including the principle of meaningful participation could also counter recent criticism that the existing system favours legal practitioners above consumers, and may also draw attention to the fact that non-lawyers already actively participate in the complaints and disciplinary process.�



DISCUSSION

2.8.	Although most respondents to the review considered that the objectives are correctly identified, a number of other stakeholders suggested that the inclusion of some additional objectives would more accurately reflect the goals of the system.  The suggested further objectives may also ensure that the complementary goals of protecting the public, maintaining professional standards, and providing consumer redress, are clearly articulated.  Most of the suggested objectives are relevant to the users of legal services.  



2.9.	The need for ongoing review of the scheme by regulators, whilst relevant to both ss.124 and 125 of the Act, is more general in nature and therefore sits more appropriately within the general objectives set out in s.123 of the Act.  Although responsibility for such reviews is ultimately the responsibility of regulators, any review would, of course, be undertaken in consultation with the professional bodies and all relevant interested parties.  (The issues raised by the NSWLRG concerning the investigative performance and general role of the Law Society, Bar Association and LSC are discussed below at paragraph 4.1).



�RECOMMENDATIONS 

It is recommended that an additional objective be included in section 123 of the Act requiring regulators to continuously review the operation of the scheme, with regard to the general and specific objectives in the Act and to identify modifications which may ensure the objectives are better met.



�

�

		2. It is further recommended that section 124 of the Act be expanded to provide that the system should:



	a)	provide an avenue for participation by non-lawyers to ensure community interests and perspectives are recognised;



	b)	ensure that all parties are aware of what is available under the scheme and to provide those services simply and efficiently; and



		c)	promote transparency and openness at all levels, subject to the need to protect confidentiality in some circumstances.



�3.	ANALYSIS OF THE EXISTING SYSTEM



	QUESTION



	Should there be a nationally uniform system for regulating complaints against, and discipline of, the legal profession?  (Question 2 of the Issues Paper).



3.1.	The Issues Paper described the existing system (as well as giving some historical background), and attached a diagram depicting its operation. The Act adopts a co-regulatory approach.  All complaints being made to an independent statutory office holder, the LSC, who makes an initial assessment of the complaint, based on content.  Generally, the LSC directs that complaints which relate to conduct issues are investigated by the Councils.  Most consumer type complaints are investigated by the LSC.



3.2.	The respective roles of the LSC and the Councils, with regard to complaints handling, and the circumstances in which a complaint can lead to a legal practitioner being disciplined, were also discussed.�  Reference was made to the position in other Australian jurisdictions and it was noted that in most jurisdictions the investigation of complaints continues to be the responsibility of the legal profession.  Victoria has a system of independent oversight of complaints handling which has several features in common with the NSW system and some other States have a legal ombudsman, providing independent scrutiny.



3.3.	The Issues Paper noted that a system now exists for legal practitioners holding interstate practising certificates to be recognised in most jurisdictions, and that the Standing Committee of Attorneys General (SCAG) is currently undertaking a project to develop model provisions of the regulation of the legal profession.  



3.4.	SCAG met earlier this year and resolved to progress further work towards developing a national profession as a matter of priority.  Key areas of work identified by SCAG included national practising certificates, business structures, insurance, and complaints and discipline.  Draft model provisions relating to complaints and discipline are being prepared and are intended for adoption in all jurisdictions.  SCAG’s  proposed scheme will comprise an outline of the proposed complaints and disciplinary system with the goal of ensuring consistency rather than textual uniformity amongst jurisdictions.  The changes proposed to the Legal Profession Act by this report are consistent with the proposals adopted by Ministers.   



3.5.	A review of the Victorian system, conducted by Professor Peter Sallmann and Mr Richard Wright at the request of the Victorian Attorney General, the Hon Rob Hulls MP� was completed in November 2001.  The review recommended that Victoria implement a system which would be similar to that of New South Wales, with complaints to be made to a proposed Victorian Legal Services Commissioner (VLSC), who would assess complaints and deal with them in-house or refer them to the Councils.  



3.6.	The Victorian report envisages that consumer complaints would be dealt with in most cases by the VLSC but conduct complaints would generally be referred to the Councils.   The proposed Victorian system would, however, have an important distinguishing feature from that of NSW: the complaints system would be overseen by a Legal Practice Board, which would be generally responsible for governance, policy development, monitoring and supervision of the regulatory system.



3.7.	The Victorian Government is undertaking further consultation on the recommendations before announcing its response to the review.  



3.8.	A growing number of solicitors and their clients work in more than one State and the adoption of consistent, if not uniform, procedures for dealing with complaints and the disciplining of solicitors, in the two most populous Australian jurisdictions, is an important means of facilitating a national legal services market.  Accordingly, the conclusions of the Victorian review have been taken into account in preparing this report.  



3.9.	The Tasmanian Government has announced that it is currently reviewing its existing system for complaints against lawyers.  However, the details of the proposals are not currently available.



3.10.	Since the Issues Paper was released, regulators from participating jurisdictions� have prepared a National Legal Services Market Protocol.  The purpose of the protocol is to facilitate co-operative and effective relations between regulatory authorities in jurisdictions which have agreed to participate in the national legal services market.  The protocol facilitates the exchange of information between regulators.�



SUBMISSIONS

3.11.	There was broad support for a more consistent approach across jurisdictions to complaints handling and discipline.



3.12.	The Law Society supported the proposal for a uniform regulatory system, and suggested that the existing NSW system is a suitable model for national adoption.�  The Law Society suggested that absolute uniformity is not a reasonable objective. Rather, a nationally uniform approach in dealing with complaints against lawyers ought to be adopted.



3.13.	The Bar Association supported the development of nationally uniform standards but argued that the enforcement of these standards should not be administered by a centralised regulator.�  In a similar vein to the Law Society, the Bar Association supported the existing system as the simplest and most cost-effective method to adopt.  Both the Bar Association and the LSC, noted the recommendations of the recent review in Victoria.  The LSC also noted that Tasmania and Queensland have recently announced their intention to reform their regulatory systems, based on the NSW model.  The LSC supported the implementation of information and investigation protocols between the States and Territories, as a way of developing consistency on a national level.



3.14.	Reasoning that State and Territory differences in regulatory systems encouraged innovation and the identification of best practice, one submission suggested uniform national standards should be established.�  The VLO expressed support for the development of a simple, cheap and independent system but warned there must be no compromise which results in a ‘lowest common denominator’ system being adopted.�



3.15.	Combe supported a nationally uniform system, but commented that the development of such a system should not be to the detriment of the existing NSW system� and further suggested there should be a Legal Ombudsman in each jurisdiction.  Alternatively, Combe submitted that a national Legal Ombudsman should be appointed to ensure the independence of the national system.�



3.16.	The NSWLRG submitted that there should be a national complaints and disciplinary system, run by a Commonwealth Legal Ombudsman.�  The NSWLRG commented that, although the recent Victorian review suggested that the existing system should be adopted, this should not influence NSW to continue operating the existing system.



3.17.	The DFT considers that a nationally uniform system, which also regulated licensed conveyancers, would be difficult to achieve due to the range of services which differ greatly between jurisdictions.�

DISCUSSION

3.18.	There appears to be broad support for a consistent approach to be taken to legal profession regulation among the States and Territories.  While some consumers support the implementation of a national system by the Commonwealth Government, it is not clear what advantages this would offer over State based systems having a more consistent approach.  Moreover, the Commonwealth Government does not have the constitutional power to enact such laws, without the agreement of the State Governments.  While it is accepted that there are jurisdictional differences which would make a national uniform system difficult, this should not inhibit the development of nationally consistent standards.  The following recommendations take account of the resolutions of SCAG in relation to developing a national profession.

�

RECOMMENDATIONS

	3. The Standing Committee of Attorneys General should continue to develop a model regulatory scheme for the regulation the legal profession, with a view to implementation as soon as possible.  This scheme should include nationally consistent standards which are adopted by all jurisdictions.



	4. The scheme should facilitate the development of nationally consistent standards for complaints handling (such as the way in which investigations should be carried out) among State and Territory regulators.



�4.	ISSUES FOR CONSIDERATION: HOW SHOULD COMPLAINTS BE HANDLED?

	QUESTION 



	Should the investigation of complaints be the responsibility of an independent regulator, or the Councils, or should a co-regulatory system be retained?  What should the respective roles of these bodies be?  (Question 3 of the Issues Paper).



4.1	A fundamental issue which arises from consideration of the system is whether complaints should be exclusively handled by an independent regulator, the Councils or the DFT (in the case of licensed conveyancers) or whether a co-regulatory approach should be maintained.  The following summarises the relative merits and disadvantages of the models which were presented for consideration:



Independent regulation may be perceived as bringing greater objectivity from a consumer perspective.  However, these benefits can be undermined if all investigations are the prerogative of one body.  Although an independent regulator can involve the legal profession, the profession may lose its sense of collective responsibility for the formulation and application of professional standards.  Further, the system would lose the knowledge and expertise of the legal profession.



Co-regulatory models foster a sense of collective responsibility as well as making good use of the knowledge and expertise of the legal profession.  Systems of external scrutiny can be established to monitor the handling of complaints and review outcomes.  As the legal profession holds a unique position (in terms of the duty of practitioners to the court) as an adjunct to the judicial arm of government, independence of the legal profession from a government regulator is important.  However, it can also be argued that co-regulation promotes self interest by the legal profession at the expense of consumer interests.

SUBMISSIONS

4.2.	No submission supported a return to a complaints and disciplinary system which is operated exclusively by the legal profession.



4.3.	One group of submissions supported an independent regulatory system as preferable to a co-regulatory system.�  The degree of independence varied, as did the role which was envisaged.  For example, one submission recommended the establishment of a government investigative unit which would be responsible for investigating extreme cases of incompetent behaviour.�  Another suggested that a new, independent body should be established which investigates all complaints.�  The NSWLRG argued that serious conflicts of interest have led to both the LSC and the Councils acting to preserve their own interests over those of consumers.  The NSWLRG therefore advocated the establishment of an independent statutory body with expertise and resources.�  The NSWLRG also suggested that individual legal practitioners should play a role in the complaints and disciplinary system, but not the professional associations ( the Law Society and the Bar Association).�



4.4.	The VLO also submitted that legal professional associations should be excluded from the complaints and disciplinary process in order to restore public confidence in the system, but as with the NSWLRG, the VLO saw a role for individual lawyers.�  The VLO contended that one complaints handling body should investigate and, where necessary, lay charges.�  Another submission recommended that all complaints should be investigated by the LSC.�



4.5.	Combe argued that the Law Society and the Bar Association should act only in a consultative role, advising an investigator/decision maker of the effect that a particular course of action may have on the profession generally.�  The Medical Consumers Association considered that there should be greater participation in the complaints and disciplinary process by non-lawyers.� 



4.6.	FLAC argued that urgent and major reform is needed, and suggested an independent public inquiry should be held into the operation of the existing system.  FLAC submitted that the LSC is strongly influenced by the Law Society and the Bar Association, and that changes are required to the respective roles of the Councils and the LSC in order to protect consumer interest.�  FLAC argued that legal practitioners should be removed from the complaints and disciplinary system and suggested a Justice Ombudsman (an independent statutory body) should be established, to rectify injustices in specific matters and to oversee the integrity and efficiency of the complaints and disciplinary system generally.�



4.7.	Two other submissions commented the existing system fails to take account of the interests of complainants, and that the Bar Association and the Law Society act to protect the interest of their members only, but did not suggest an alternative method of regulation.�



4.8.	A second group of submissions supported the operation of the existing system.�



4.9.	A number of submissions supported the existing system generally, but did not discuss the issue in detail.�



4.10.	The Law Society did not consider that changes to the current roles of the Councils were necessary.�  The Law Society submitted that it is a unique organisation, because whilst it does represent the views of its members, it has other objectives, namely to promote reform and improvement in the law, to remedy defects in the administration of justice, to preserve and maintain the integrity and status of the profession, suppress dishonourable conduct, give effect to improvements in administration and practice, and to encourage the study of law.�



4.11	The Bar Association also supported the retention of the existing system and submitted that the current division between consumer complaints (usually investigated by the LSC) and disciplinary complaints (usually investigated by the Law Society or Bar Association) should continue.�  In response to calls for greater independence, the Bar Association contended that independent government units are not necessarily more accountable than the professional conduct committees (which include two consumers or non-lawyer representatives) of the existing system.  Further, changes to the existing system would result in the loss of the experience and expertise of legal practitioners, academics and community representatives alike.�  The Bar Association argued in favour of the importance of allowing the legal profession to maintain some responsibility for the development and control of professional standards.



	DISCUSSION



4.12	The arguments in favour of a system which includes an independent ombudsman, with extensive powers are noteworthy and have been considered.  However, giving the Councils a role in the investigation of complaints ensures that the legal profession takes responsibility for the maintenance of ethical and professional standards and that its expertise informs the investigation and disciplinary process.  



4.13	Moreover, the Councils do not act unilaterally.  Under the existing system, the LSC is an independent regulator who is empowered to decide whether the Councils should investigate complaints, as well as having extensive powers to monitor and review investigations.  The Councils and the LSC are subject to distinct accountability mechanisms.  The decisions of the Councils may be reviewed by the LSC.  The LSC has a range of powers which enables him to make directions regarding a particular investigation, take over an investigation, or order reviews of an investigation conducted by a Council.  The Councils and the LSC are required to report annually to Parliament on the handling and outcomes of complaints and the LSC reports to the Attorney General in his administrative capacity.  Decisions to commence disciplinary proceedings are subject to review by the ADT and/or the Supreme Court.



4.14.	Two submissions called for professional organisations to be removed from the complaints and disciplinary process, but proposed that individual practitioners be entitled to play a role in the system.  However, while the complaints and disciplinary system should have an objective of satisfying consumer complaints and providing avenues for redress, satisfaction of this objective should not come at the expense of involving the legal profession in developing and applying professional standards to their own actions, and those of their peers. XX  Catherine I don’t understand this last sentence - does it make sense to you? Yes. It means that the benefits of consumer input need to be weighed against the benefits of legal practitioner input.  You can simplify it if you like 



4.15	Conversely, professions are, by definition, cohesive bodies.  An aspect of this cohesion is the collective responsibility for the maintenance of standards which protect the reputation of the profession and benefit consumers.  However, this cohesiveness can also operate to exclude those outside the profession.  Accordingly, the statutory framework which regulates the legal profession should be transparent to enhance accountability and legitimise its operation to those who sit outside the profession, such as consumers.  The monitoring of the Councils by the LSC promotes transparency. Some submissions argued that the legal representative bodies should be removed from the process as they promote the self interest of the body at the expense of other views. However, these submissions did not consider the input provided by legal and non-legal representatives who sit on the conduct committees, which handle the investigation of complaints referred by the LSC.  Practitioners who are appointed to sit on such committees act in their capacity as individual practitioners.�

�RECOMMENDATION

	5. A system of co-regulation, comprising an independent Legal Services Commissioner which oversees the Councils, offers a balance between independence and accountability and ensuring the ownership by the profession of its ethical and professional standards.  It is recommended that a co-regulatory system be retained.



�5.	STRENGTHS AND WEAKNESSES OF EXISTING SYSTEM

5.1.	Consideration was given to the strengths and weaknesses of the system in the Issues Paper and a number of questions were raised in that context.



5.2.	It was noted that it was difficult to assess whether the obligation of the LSC to monitor investigations, and report separately, has contributed to improved performance by the Law Society Council in complaints handling.  This is because the statistical data produced prior to 1996 did not indicate, for example, the length of time taken to investigate matters.  However, the existing system had been criticised for allowing the Councils to maintain a pivotal role in the investigation of conduct related matters.



5.3.	Perceptions of bias and conflict of interest which arise with respect to self-regulatory systems continue to be issues of contention with some consumers, despite the establishment of the LSC.  These concerns were also expressed in submissions to the LRC in respect of Report 99.



5.4.	Available evidence was reviewed in order to assess the performance of the LSC and the Councils, and it was suggested that the perceptions of consumers about the system indicated that there are some weaknesses, and that there may be a need for complaints to be used as an educative tool to a greater extent, and for more information to be made available to consumers concerning the performance of the system. 



5.5.	Concerns expressed in relation to the investigation of conveyancers under the Conveyancers Licensing Act 1995 (NSW) were also considered.  These concerns relate to the interaction between the respective roles of the LSC and the DFT, which investigate complaints made under the system.



5.6	The discussion of the respective roles of the Councils, LSC and DFT in the system raised several distinct issues.  Questions were posed on these issues. Submissions varied widely in their approach to the respective roles of the Councils and the LSC within a co-regulatory framework, to the manner in which complaints should be handled, and to the respective roles of professional standards and consumer redress.  The questions, the background to the questions and the submissions are explained and considered below.



	QUESTION



	Are changes to the respective roles of the Councils and the LSC required to protect consumer interests and the broader public interest?  (Question 4 of the Issues Paper).



5.7.	While the LSC has introduced a consumer focus into the management and resolution of complaints which he deals with, the Issues Paper suggested that it may not be the case that such a focus applies to matters managed by the Councils.  While it is important for the Councils to focus on professional standards, rather than the rights of individuals, this focus may contribute to a perception that the Councils are not sufficiently concerned with consumer redress.

SUBMISSIONS

5.8.	The HCCC contended that the role of the Councils should be confined to identifying and declaring standards, educating the profession, rule making, enforcing conditions (made by the independent regulator) and participating in the reprimand/counselling process.�



5.9.	Another submission argued that the LSC should be required to investigate all complaints, be empowered to determine the liability of the legal practitioner and order compensation�.



5.10.	The Law Society did not see any need to change the respective roles of the Councils and the LSC in the interests of greater consumer representation.�  The Law Society based its submission upon the fact that the professional conduct committees which consider and investigate complaints already include lay members and the existing power of the Attorney under s.53 of the Act to order that committees of the Council must include a specified number of lay persons (up to 25%).  The Law Society also submitted that the ADT’s ultimate determination of serious matters adds additional transparency and accountability.�



5.11	The Bar Association agreed with the view of the Law Society on this issue and submitted that the complaints and disciplinary process is transparent and accountable.�



DISCUSSION

5.12.	Although some submissions called for the influence and involvement of the Councils to be reduced, there are efficiency advantages in the co-regulatory system, such as the availability of professional expertise and labour.  Co-regulation also enables the profession to maintain an important connection with the development, maintenance and enforcement of professional standards.  For example, the LSC currently relies on input and advice from the Councils to conduct investigations, provide professional advice, or comment on aspects of an investigation which is being carried out by the LSC.



5.13.	As previously noted, the Councils and the LSC are subject to distinct accountability mechanisms.  The decisions of the Councils may be reviewed by the LSC.  The LSC has a range of powers which enables him to make directions regarding a particular investigation, take over an investigation, or order reviews of an investigation conducted by a Council.  The Councils and the LSC are required to report annually to Parliament on the handling and outcomes of complaints and the LSC reports to the Attorney General in his administrative capacity.  Decisions to commence disciplinary proceedings are subject to review by the ADT and/or the Supreme Court.



5.14.	Nevertheless, there continues to be a perception by some consumers that the existing system has been, and continues to be, developed for the legal profession, by the legal profession. The complexity of the current scheme may contribute to this perception.  While the LSC can review complaints handling by the Councils, it might be argued that there is a need for a further review mechanism to apply to the LSC himself.



5.15	The Legal Profession Advisory Council (the LPAC) is established under the Act to provide advice to the Attorney General on any matter relating to the legal profession at the request of the Attorney General and may, of its own initiative provide advice to the Attorney General on matters related to the legal profession.  The LPAC comprises a Chair, five community members, two representatives from the Bar Association and two representatives from the Law Society.  The LPAC’s current role could be expanded to include the provision of advice to the Attorney General concerning the operation of Part 10.



5.16	Examples of the way the LPAC could be used in this advisory role could be: the Attorney General instructing the LPAC to examine in consultation with the LSC and professional associations the development of procedural guidelines and formal protocols for complaints handling, (which could include key performance indicators to ensure best practice in complaints management is achieved).



Reference should also be made to the recent review of the Victorian Legal Practice Act 1996 (Vic) produced by the Victorian Department of Justice which recommended that an advisory body known as the Legal Services Advisory Board be established to scrutinise the activities of the proposed VLSC.  The role proposed for the LPAC in NSW is similar to the role proposed for the Legal Services Board in that both advisory boards would assist in developing regulatory policy.

��

	RECOMMENDATION



	6. The existing system offers flexibility in complaints handling and management and makes use of professional knowledge and expertise by engaging members of the profession.  However, the Act should be amended to allow the Attorney General to seek advice from the LPAC on specific issues relating to the operation of Part 10 of the Act. 







	QUESTION





Does the system for dealing with consumer complaints strike the right balance between providing redress to consumers and ensuring the protection of professional standards?  (Question 5 of the Issues Paper).



5.18.	The Issues Paper suggested that there is an inherent tension in the existing system, due to the differing aims of the existing system, namely that the system provides consumers with an avenue for redress, while ensuring that professional standards are maintained in the public interest.  Submissions were sought on whether this tension operates to meet the objectives of Part 10.



SUBMISSIONS

5.19.	The HCCC noted that consumers who make complaints to the LSC expect the LSC to be able to assist with their complaint,� and suggested that a wide range of options should be available to the LSC in order to find a remedy to the complainant’s issue.



5.20.	One submission recommended that the Act be amended so that, if a legal practitioner fails to answer questions within a specified time (or fails to answer them at all), or dishonestly, the LSC must find for the complainant and compensation can be awarded by default.�



5.21.	The Bar Association stated that the existing system strikes the correct balance between consumer redress and ensuring professional standards are upheld.  The Bar Association does not see any inherent tension between the objectives of consumer redress and the disciplinary process, and argued that no complaints and disciplinary system should sacrifice one of these arms at the expense of the other.�  The Bar Association noted the infrequency of requests for reviews, the requirement on the Bar Council to report to the Attorney General and its Annual Report as further checks which ensure a broader public interest.�  The Law Society noted that assistance is also available to consumers through Council websites and information brochures prepared by Councils.



5.22.	One submission suggested that there is a degree of information asymmetry in the existing system, namely, that consumers do not have an understanding of what the existing system can deliver in terms of redress.  It was suggested that complainants should be required to complete a questionnaire detailing what they wish to achieve from the process.  Further, the LSC should ensure that complainants and an OLSC officer should discuss these expectations in light of what the system can offer, prior to initiation of the complaint, to avoid disappointment.�

DISCUSSION

5.23.	The submissions from consumer organisations and individual stakeholders suggest a perception that there is insufficient weight given to consumer interests in the system.  A number of submissions recognised that complainants often do not have regard to professional standards or discipline before they lodge a complaint.  Rather, their interest lies in individual redress.



5.24.	It should be noted that the system offers considerable assistance to consumers who lodge complaints.  The LSC accepts telephone complaints, provides written information to consumers on the complaints system, publishes a newsletter, and maintains a web-site.  The office of the LSC provides assistance to consumers wishing to make complaints and informal dispute resolution and mediation services.  The bulk of complaints are resolved in this manner.  The ability of the LSC to make enforceable awards of compensation would offer greater redress to consumers.  This issue is discussed below at paragraph 9.39 and following.



5.25.	In addition to its consumer focus, however, the complaints and disciplinary system must ensure that the public is protected from deficient legal practice.  This role, of course, involves the investigation of practitioners and the bringing o misconduct charges.  Conduct investigations and the prosecution of complaints in the ADT and/or the Court will often transcend the interests of individual consumers.  Nevertheless, the ADT can award compensation to an individual complainant in certain circumstances if professional misconduct is proven.  



5.26.	As noted above, there is a tension between the objectives of consumer redress and the protection of professional standards.  The goals of individual complainants may not be met by disciplinary action.  However, it appears that the system offers an appropriate balance between these functions.  Nevertheless, there may be a need for enhanced education of consumers concerning the goals of the system.  This might involve, for example, greater emphasis of the multiple roles of the system in information provided to complainants by the LSC and the Councils.

�

RECOMMENDATION

	7. The system offers an appropriate balance between the interests of individual complainants and the public interest in maintaining the standards of legal practice. However, consideration should be given to greater emphasis on the multiple objects of the system in material provided to complainants by the LSC and the Councils. 



	



	QUESTION



	Is the current level of participation by non-lawyers in the existing system adequate?  What should the level of participation be?  (Question 6 of the Issues Paper).



5.27.	Despite the establishment of the LSC, a perception still exists that the operation of the system favours legal practitioners.  The Issues Paper noted that the results from the LSC’s Satisfaction Survey contained data which indicated a perception amongst complainants that the system favours the legal profession. 



SUBMISSIONS

5.28.	The HCCC suggested that the level of consumer representation should equal the level of participation by the legal profession and recommended that decisions by the LSC ought to be reviewable by the ADT.  The HCCC recognised that consumers often initiate the disciplinary process without regard to professional standards or discipline.  Accordingly, consumers may be disappointed when the system focuses on the wider objective of promoting professional standards at the expense of personal redress.  Despite the dual nature of a complaints and disciplinary process, the HCCC submitted that it is preferable, for reasons of access, clarity and efficiency, to have all complaints dealt with by the one system.



5.29.	FLAC contended that there should be greater consumer representation in the complaints and disciplinary process, and suggested that the constitution of any board  in such a system process should have a non-lawyer representation of at least 50%.�  (Such a board would come under the jurisdiction of a Justice Ombudsman as proposed by FLAC - refer paragraph 4.6).  The role which these boards would carry out was not specified, however a possible role may be to advise the independent regulator with regard to protocols and policies, and give directions on individual complaints.  Two submissions commented generally that greater consumer representation should be injected into the existing system.�



5.30.	A submission from a lay member of a Law Society Professional Standards Committee noted that the committee includes a number of lay representatives who work on a voluntary basis.  Another submission noted that the input from community representatives is well received by other committee members in formulating decisions.�



5.31.	The NSWLRG argued that consumers are excluded from participation in the existing system, and that representatives of legal consumers (such as the NSWLRG) should be included in significant advisory roles in the complaints and disciplinary process.�



5.32.	Although the Law Society contended that the existing system strikes the correct balance, it also submitted that this balance must be monitored.�  The Law Society noted the Legal Profession Act allows for the Attorney General to direct up to 25% of the membership of complaints and disciplinary committees to be comprised of lay persons, and suggested that this upper limit is adequate for consumer representation.� The Bar Association also argued that the current level of participation by non-lawyers is adequate, and noted the two to three community members who sit on each professional conduct committee, as well as recent amendments to the Administrative Decisions Tribunal Act 1997 (NSW), which allow for up to two community representatives to sit on the ADT.�  

DISCUSSION

5.33	Currently, following the referral of a complaint by the LSC, the formal investigation of complaints is often carried out by the relevant Council.  In the case of the Law Society, the initial investigation of complaints is conducted by one of two sub-committees drawn from, and overseen by, the “joint” Professional Conduct Committee for decision.  The joint Committee usually consists of 24 members and includes Councillors, volunteer practitioners and lay members.  A quorum for the joint Committee is three Councillors and one lay member.�  Complaints referred to the Bar Council for investigation are distributed to one of four Professional Conduct Committees established by the Bar Council.  The committees are usually chaired by a Senior Counsel who is a member of the Bar Council and consist of around a dozen barristers, two lay persons and a academic member.� 



5.34	While the submissions of the Bar Association and the Law Society indicate that there is strong lay representation in the complaints process, other submissions to the review indicate that this role does not appear to be well understood in the community. 



5.35	Sections 50 and 53 of Part 4 of the Act provide that the Attorney General may, after consultation with the Bar Council and Law Society Council respectively, direct that specified committees or kinds of committees of the Society or Association must include a specified number of lay representatives�. However, lay representation can comprise no more than 25% of the constitution of any such committee: s.53(2)  To date, no orders have been made under either s.50 or s.53 and it is not clear whether such an order has in fact ever been contemplated in respect of any of the Councils’ committees, and more particularly, in relation to professional conduct committees. 



5.36	It is considered that there is merit in including a provision in the Act specifying a minimum of 25% lay representatives on professional conduct committees.  Whilst the appointment of lay persons should necessarily include consumers of legal services, other persons (non-practitioners) having an interest in consumer issues might also be appointed.  Such an approach would enhance the role of consumers generally, ensure a reasonable balance in the membership of these committees and in considering issues going to both professional conduct and the broader public interest associated with ethical and competent practice. Because the LPAC comprises a number of community representatives, the expanded role for the LPAC (recommendation 6), would also introduce greater non-lawyer input into the complaints and disciplinary system in relation to consumer disputes.  The expansion of the objectives of the system - recommendations 1 and 2, will also ensure that the Act includes references to participation by non-lawyers.



5.37.	Of course, the question of whether or not a practitioner is guilty of professional misconduct or unsatisfactory professional conduct is a legal question which is ultimately determined by the ADT and the Court.  Accordingly, the Councils and LSC also require expert input from practitioners to determine whether the tests relevant to charges of unsatisfactory professional conduct or professional misconduct are likely to be satisfied, before a matter is referred to the ADT. Nevertheless, whilst matters of professional conduct involve a degree of technical understanding of the requirements of the legislation and the law, it is not unreasonable for consumers to play a substantive role in dealing with such matters.  An analogy might be made to matters considered by juries which may be faced with complex questions of fact and legal argument.



�RECOMMENDATION

The Act should be amended to provide that the Professional Standards Committees of the Law Society and the Professional Conduct Committees of the Bar Association comprise at least 25% lay members.  

Alternatively, consideration might be given as to whether an order should be made under sections 50 and 53 of Part 4 of the Act in relation to the professional conduct committees of the Councils.





	QUESTION



	Does the system include adequate mechanisms for monitoring the decisions and performance of the Councils and the Legal Services Commissioner?  (Question 7 of the Issues Paper).



5.38.	As previously noted, the LSC, Bar Association and the Law Society are obliged to table their annual reports in Parliament at the end of each financial year.  The LSC receives all complaints at first instance and the Act confers wide ranging powers on the LSC to monitor investigations being carried out by the Councils, make directions with regard to the running of an investigation, and take over the investigation of a complaint.  Reviews of an investigation can also be initiated by the LSC or requested by a complainant in certain circumstances if the complainant is not happy with the decision of the regulatory body.

SUBMISSIONS

5.39.	The discussion above at paragraphs 5.7 to 5.37, concerning questions 4, 5 and 6, is relevant to the issues raised by question 7.



5.40.	The NSWLRG argued that the existing system operates secretly, citing non-public ADT hearings� and the application of section 171P of the Act to ensure information is not disclosed.  Accordingly, the NSWLRG was of the view that the mechanisms currently in place for monitoring the decisions and performance of the regulators, are inadequate.�  The Law Society submitted that an additional monitoring mechanism on the performance of the Law Society Council is the Law Society’s current practice of advising the LSC of decisions, made by the Law Society’s Professional Conduct Committee and the Council, which involve an issue of professional standards regulation.

DISCUSSION

5.41.	In addition to the mechanisms discussed above, a number of mechanisms already exist to ensure that the decisions and performance of the Councils and the LSC are monitored.  The Legal Profession Amendment (National Competition Policy) Act 2002 (NSW) was enacted in the Budget Parliamentary Session.  The Act provides for disciplinary action taken by the ADT or the Court to be published on the web-site of the LSC, which will allow for greater scrutiny of the complaints handling process, by ensuring that outcomes resulting in disciplinary action are made public.



5.42.	A number of other monitoring mechanisms already exist in the Act.  Councils and LSC are required to produce annual reports containing specified information about complaints and committees.  However, the presentation of the information is a matter for each Council and the LSC.  There has been no suggestion that annual reports have been deficient in reporting on complaints handling.  However, the differing methodologies adopted for reporting make comparison between the Councils and LSC difficult and affects the ability of consumers to examine their performance.  Of course, it must be noted that the types of complaints dealt with by the LSC and the Councils differ markedly.  However, the accountability of the Bar Association, Law Society and LSC may be increased if a greater degree of uniformity could be introduced into the production and presentation of annual reports.  The Act could require the regulators to present material concerning the outcome of complaints and the activities of committees in a uniform way.  This would facilitate comparisons between the regulators with regard to issues such as turnaround times for complaints, type of complaint, dismissals and requests for review.  



�RECOMMENDATION

The Bar Association, Law Society and the LSC should be required to ensure that information which they are required to produce by the Act is reported in a consistent way (modelled on the reporting requirements of section 59G(3)), so as to facilitate assessment of the performance of the system.  Uniform categories for data entry in respect of the classification of complaints and the outcomes of disciplinary matters should be developed by agreement between the LSC and the Councils.  

	



QUESTION



Does the system include adequate mechanisms for ensuring that the complaints and disciplinary process is an educative tool for the legal profession and the broader community?  (Question 8 of the Issues Paper).



5.43.	The Act requires the LSC and the Councils to perform an educative role. In particular the Act requires the LSC to assist the Councils in the enhancement of professional ethics and standards, for example through liaising with legal educators, carrying out research, preparing publications or presenting educational seminars.  The Issues Paper noted the general degree of dissatisfaction amongst complainants with outcomes and canvassed the need for more community education in respect of what redress the existing system offers.



SUBMISSIONS



5.44.	Both the Law Society and the Bar Association submitted that the existing system includes adequate mechanisms for ensuring that the disciplinary process is used as an educative tool.  They refer to ongoing seminars (using statistics gathered from trends in complaints and disciplinary matters) presented to legal practitioners, educational institutions and community groups.�  The Law Society noted that its Memorandum of Understanding also contains an object requiring the Society to perform an educative role and that the Society has undertaken this role for many years.  The Bar Association remarked that the involvement of members of the legal profession (through the professional associations) exposes the profession to the standards expected by the profession and the community at large.�The Bar Association also conducts mandatory professional development which includes seminars on ethics and Parts 3 and 10 of the Act.  These seminars deal with the powers of the Councils in relation to issuing practising certificates and the obligation of practitioners to disclose certain matters.  



5.45.	The LSC submitted that he currently provides education to the profession and the broader community through regular newsletters, publication of the OLSC’s annual report, seminars and education programs with tertiary institutions.  The LSC suggested that section 131 of the Act be amended to require the LSC to carry out research, develop policies around issues of reform and promote community awareness of complaints and disciplinary matters.  The LSC also suggested that some of the mandatory continuing legal education units should be compulsory, and that the content of some of these units should be decided by the LSC.�



5.46.	The VLO argued that the Councils should be excluded from complaints and disciplinary regulation, and that there should be only one body empowered to deal with complaints so that data collection (regarding patterns, developments and precedents) can be more consistent.�



5.47.	Combe submitted that education is a minor issue for consumers as opposed to the regulation of complaints and disciplining of legal practitioners.  Accordingly, Combe submitted that there should be no provision for education in the complaints and disciplinary system if it results in the educative functions taking priority over consumer complaints.

DISCUSSION

5.48	Statements, made in some submissions, that there is widespread discontent about the outcome of complaints handling, are difficult to reconcile with the small number of reviews which are requested by complainants.  Further, community education can be resource intensive and its benefits must be weighed against the costs.  Nevertheless, the submissions support the view of the LSC, that greater awareness and knowledge of complainants and the broader community would be positive.  Enhancing the understanding of consumers about the role of the system would be likely to improve the quality of feedback given to the Councils and the LSC by consumers.





�RECOMMENDATION

	10. The Act should continue to require the LSC, the Law Society and the Bar Association to carry out an educative role for the benefit of legal practitioners and the general public.  However, an assessment of the costs and benefits of enhancing community education concerning the complaints and disciplinary system should be undertaken by the LSC.





QUESTION



Would the formal separation of the investigative procedures for consumer disputes from those applying to conduct complaints, as in the Victorian model, enhance the system, or introduce undue rigidity?  (Question 9 of the Issues Paper).



The recent review of the complaints and disciplinary system carried out in Victoria suggested that separating complaints into conduct issues and consumer complaints introduced an unwarranted level of complexity into the complaints process.  One of the strengths of the existing NSW system, which was noted in the Issues Paper, is that there is a single point of intake for all complaints under Part 10 of the Act.  While a single point of entry is valuable, the Issues Paper canvassed arguments which suggest two distinct systems ought to be established.  For example, when a consumer uses the complaints and disciplinary system, consideration is rarely given to the wider objective of the maintenance of professional standards.



SUBMISSIONS

5.50.	The LSC, the Law Society and the Bar Association submitted that the formal separation of investigative procedures would introduce undue rigidity.  The Law Society contended that separating investigative procedures for conduct and consumer complaints would result in additional costs, and would not add any additional benefits.�  The Law Society also contended that the investigative role of the LSC should be limited, so that the focus of the LSC is the resolution of consumer complaints.



5.52.	The Bar Association supported the existing system because the LSC is solely responsible for the determination and referral of matters to the Councils.�  



DISCUSSION



5.53.	There is general agreement amongst stakeholders that the Victorian model, which provides for such separation, causes confusion and duplication, and is resource intensive.  The LSC has built up considerable knowledge and expertise in the classification and referral of disputes.  Further, as the LSC has been in existence for over seven years, consumers and legal practitioners have become accustomed to the LSC being the body to which complaints must first be referred.

�

RECOMMENDATION

	11. Formal separation of the procedures for consumer disputes from those which raise questions about professional conduct would introduce undue rigidity and should be rejected.



	

	QUESTION



	Should a public register of matters in which sanctions were imposed on legal practitioners be established?  What information should be included on the register?  (Question 10 of the Issue Paper). 



SUBMISSIONS

5.54.	The HCCC suggested that, as a general rule, investigations should be open to the public to promote transparency.  The HCCC suggested that information regarding the outcome of the complaint, and any disciplinary findings, should be publicly available.  Similar remarks were made by the VLO, who supported the creation of a public register of complaints, suggesting that in the interests of natural justice and privacy considerations the register should comprise only adverse decisions of the ADT.  Outcomes of costs disputes, dismissed conduct complaints and reprimands should not be made public because the publication of such data may make legal practitioners averse to reaching a compromise in the interests of settling a matter.�  Reasoning that consumers will be better placed to make informed decisions, the NSWLRG also supported the notion of a public register of complaints and suggested that all complaints, which have been upheld, should be publicly available.�



5.55.	The LSC supported the proposal for a public register, and submitted that the OLSC should be responsible for maintaining the register.  The LSC suggested that the register should contain all disciplinary decisions against practitioners, reprimands given by the Councils or the LSC as well as “private” consent reprimands.  The LSC suggested that the register be accessible to the general public via the Internet.�



5.56.	Whilst it does not oppose the establishment of a register, the Law Society expressed serious reservations regarding the type of register to be created and the details that may be included on such a register. The Law Society recommended that it should only contain the names of legal practitioners against whom orders or judgements have been made.  The Law Society cautioned that issues could arise with regard to the length of time the record remains public, disclosure of firm names, the level of detail recorded in the register and remedies for incorrect publications.�  The Bar Association expresses similar concerns, and rejected the notion of a register which publicises reprimands (other than those imposed by the ADT or Supreme Court) or complaints when lodged with the LSC.�  The Bar Association noted that it placed the outcomes of disciplinary actions taken against barristers on its web-site.� 



DISCUSSION

5.57.	The Legal Profession (National Competition Policy) Act 2002 was passed in June and it is anticipated that the legislation will commence in October this year.  The Bill provides for the establishment of a public register, recording disciplinary action taken against practitioners.  The register is to be available on the LSC’s web-site.



�RECOMMENDATION

	12. A public register should be established and maintained by the LSC, recording disciplinary action taken against practitioners.   





	QUESTION



	Is it appropriate for licensed conveyancers to be subject to the system for complaints and discipline set out in Part 10?  (Question 11 of the Issues Paper).



5.58.	The Issues Paper noted two concerns expressed by the DFT in relation to the investigation and discipline of conveyancers (namely that the division of responsibilities between the DFT and the LSC is unclear and that it may be inappropriate for the DFT to be deemed a Council for the purposes of some sections of Part 10).  The Issues Paper also discussed the conflicting views of some authorities in relation to the duty of care owed by conveyancers to their clients, compared to that owed by legal practitioners to their clients.



SUBMISSIONS

5.59.		A number of submissions recommended that licensed conveyancers should be subject to the same complaints and disciplinary system as legal practitioners as there should be no difference in the standards expected.�  However, the VLO submitted that non-legal conveyancers should not be regulated under the same complaints and disciplinary system as legal practitioners.



5.60.	The DFT agreed that the level of care and skill of both conveyancers and legal practitioners should be comparable, but that these standards can be maintained under distinct complaints and disciplinary systems. The DFT stated that there are administrative and regulatory inefficiencies in the existing system, caused by:



	a)	the need for all complaints to be referred to the LSC initially;

	b)	jurisdictional confusion as a result of the DFT only being able to investigate licensed conveyancers (information which sometimes comes to light some time after an investigation is initiated by the DFT); and

c)	the increase in the number of licensed conveyancers from 47 in 1995 to approximately 250 in 2002, which means that conveyancers are no longer a small group that, for reasons of efficiency and cost saving, can be dealt with under a larger, pre-existing system.



5.61.	The DFT submitted that the Conveyancers Licensing Act should be amended so as to detail all grounds for disciplinary action against conveyancers, that the Director General of the DFT should receive and investigate all complaints, and that all links to the disciplinary system for legal practitioners (including the overseeing role of the LSC) should be deleted from the Conveyancers Licensing Act.



5.62	Most submissions favour licensed conveyancers being subject to the same complaints and disciplinary system as legal practitioners.  The rationale for such an approach is that conveyancers should be required to perform to the same professional standard in relation to conveyancing as legal practitioners.  It does not necessarily follow that the standards developed and applied by conveyancers (should they be governed by a distinct system) would be of a different standard to those applied in relation to legal practitioners.  However, whether consumers engage a solicitor or a conveyancer for their property transactions, they should have access to one entity for redress and that entity should apply an established set of standards.

�

RECOMMENDATION

	13. Licensed conveyancers should be subject to the same standard of care that legal practitioners must meet when carrying out conveyancing work



�6.	UNSATISFACTORY PROFESSIONAL CONDUCT AND PROFESSIONAL MISCONDUCT

6.1.	The Issues Paper considered the third substantive concern raised by the LRC in Report 99, namely the adequacy of the current definitions of unsatisfactory professional conduct and professional misconduct, as well as a number of ancillary issues, relating to the procedural requirements set out in the Act. 



	QUESTIONS



	Are the current definitions of unsatisfactory professional conduct and professional misconduct adequate?  (Question 12 of the Issue Paper).



	Should the definitions be further codified?  (Question 13 of the Issues Paper).



	What type of behaviour would be included?  (Question 14 of the Issues Paper).



6.2.	As there is a degree of overlap in the focus of questions 12, 13 and 14, the responses detailed in the submissions and the discussion of these matters have been grouped together.



6.3.	The Issues Paper described the statutory and common frameworks of misconduct and considered the need for alternative approaches to be explored.



9.4.	Section 127(2) of the Act provides that unsatisfactory professional conduct includes:



conduct (whether constituting an act or omission) occurring in connection with the practice of law that falls short of the standard of competence and diligence that a member of the public is entitled to expect of a reasonably competent legal practitioner�.



6.5.	Section 127(1) provides that professional misconduct includes:



unsatisfactory professional conduct, where the conduct is such that it involves a substantial or consistent failure to reach reasonable standards of competence and diligence; or

conduct (whether consisting of an act or omission) occurring otherwise than in connection with the practice of law which, if established would justify a finding that a legal practitioner  is not of good fame and character, or is not a fit and proper person to remain on the roll of practitioners; or

conduct that is declared to be professional misconduct by any provision of this Act; or

a contravention of this Act or the regulations being a contravention that is declared by the regulations to be professional misconduct�.



6.6.	The Act also provides for specified conduct to be, or to be capable of being, professional misconduct, and for the regulations to declare certain conduct to be professional misconduct.



6.7.	It was noted that the LRC (in Report 99) favoured retaining the current division between unsatisfactory professional conduct and professional misconduct, which reflects differing degrees of culpability in a professional disciplinary sense.  The LRC reasoned that, in other Australian jurisdictions, the definition of professional misconduct is similar to that in the NSW Act, and that the definitions of unsatisfactory professional conduct in the Australian Capital Territory, South Australia, Tasmania and Victoria are similar to the NSW definition.



6.8.	The Issues Paper discussed recent judicial interpretation of the definition of professional misconduct.  Notably, the NSW Court of Appeal, in New South Wales Bar Association v Cummins�, commented that the word “professional misconduct” should be interpreted broadly and, accordingly, the meaning of the words can vary depending on the factual context of each matter.



6.9.	There is little case law on the meaning of unsatisfactory professional conduct.



6.10.	The Act provides that certain types of conduct are declared to be professional misconduct, or to be capable of being professional misconduct.  Declaring certain conduct to be, or to be capable of being, professional misconduct creates certainty as to nature of the disciplinary action which may follow particular conduct.  However, it is not clear whether other types of conduct, which may be prohibited by the Act, are professional misconduct.  To counter this uncertainty, the Issues Paper discussed amending the definition of professional misconduct in the Act to provide that any wilful or reckless breach of the duties or obligations contained in the Act can amount to professional misconduct.  Partial or full codification of the types of conduct which would amount to unsatisfactory professional conduct and professional misconduct were also canvassed in the Issues Paper as an alternative way of reducing the uncertainty.  However, it was noted that codification can also stagnate the development of professional standards by excluding behaviour which may not be listed.

SUBMISSIONS

6.11.	The LSC pointed out that definitions are of fundamental importance to the effective operation of the co-regulatory system, and expressed the view that the current definitions are confusing as they obscure, rather than clarify, what is, or is not, acceptable behaviour by legal practitioners.� The LSC also argued that the current definitions are restrictive and require amendment to strike the correct balance between giving consumers redress and maintaining professional standards.�  Based on its experience, the LSC submitted that the current definitions frequently mean that conduct which may be of concern to consumers is excluded from the operation of the Act.� The LSC suggested that the Act be amended to include a broad definition of misconduct, with examples of the sorts of conduct which may contravene the Act, akin to the approach taken in the Medical Practice Act 1992 (NSW).



6.12.	Cowdery also submitted that the current definitions are vague and imprecise, and suggested that the Act should be amended to include an exhaustive list of the behaviour which may constitute unsatisfactory professional conduct or professional misconduct.�  Cowdery also suggested that non-disclosure of costs, a breach of fair trading laws, and negligence be specifically included.�  Another submission agreed that the current definitions require clarification, particularly with regard to negligence�.



6.13.	The NSWLRG also stated that the current definitions are nebulous and are confusing for consumers�.  The NSWLRG supported Recommendation 22 of Report 99 where the LRC proposed that the Act be amended to ensure that, where the conduct of the legal practitioner amounts to an offence, the conduct is reported to the appropriate law enforcement or prosecution authority�.



6.14.	The VLO suggested that NSW adopt the definitions of unsatisfactory professional conduct or professional misconduct contained in section 137 of the Legal Practice Act 1996 (Vic).�  Section 137 of the Victorian Act defines “misconduct” as (amongst other things):

wilful or reckless contravention of the Act, the regulations or practice rules that apply to the practitioner or firm or any other Act that relates to legal practice;

wilful or reckless failure to comply with a condition or restriction to which a practising certificate held by the legal practitioner is subject;

failure to comply with an undertaking given to a court or tribunal or the Legal Ombudsman, the Board or an RPA; and

unsatisfactory conduct that amounts to a substantial or consistent failure to reach reasonable standards of competence and diligence.



“Unsatisfactory conduct” includes:

conduct in the course of engaging in legal practice that falls short of the standard of competence and diligence that a member of the public is entitled to expect of a reasonably competent legal practitioner or firm; and

contraventions of the Act or conditions and restrictions placed on practising certificates which do not amount to misconduct.  The adoption of the Victorian definitions would also result in a greater level of codification.



6.15.	The HCCC submitted that current definitions are adequate as they are flexible, are drafted widely and include conduct outside the practice of law.�  The HCCC noted arguments for and against codification and commented that, whilst consumers may benefit from greater clarification, there is a risk that the definitions will exclude behaviour which is not specified in the Act or Regulations.  However, the HCCC also submitted that if a code is implemented, then that code must be reviewed on a regular basis, to reduce the risk that the definitions embodied in the code may become stagnant or outdated.�



6.16.	The Law Society also submitted that the current definitions are adequate and referred to the body of case law which provides that negligence may give rise to misconduct.�  Although the Law Society sees the benefit of codifying behaviour, which may amount to unsatisfactory professional conduct or professional misconduct, the Law Society commented that its Professional Conduct Committee has had no difficulty in determining whether behaviour may be unsatisfactory professional conduct or professional misconduct.  Accordingly, it can see no reason to expand the existing definitions, or to provide further detail in the existing definitions.�  The Law Society also contended that matters of negligence usually centre on the issue of compensation, so it is suggested that complainants should continue to use the existing avenues for redress (namely a civil action in negligence, a costs assessment or make a complaint to the DFT in the case of a conveyancer) rather than amending the Act to refer specifically to negligence.



6.17.	The Bar Association submitted that the current definitions are generally adequate.� The Bar Association rejected any proposal for codification and believes that any such attempt will stagnate the development of professional standards, increase confusion and steer the disciplinary system away from the maintenance of professional standards.  The Bar Association expressed the view that the definitions should be general but provide scope for the inclusion of specific categories of conduct, such as breaches of legal profession regulation, convictions for serious offences, practising without a practising certificate, and bankruptcy  The definitions should be inclusive rather than exhaustive, so as to allow scope for other categories of conduct to be developed through case law.  The Association does not agree that negligence is capable of constituting professional misconduct or unsatisfactory professional conduct.  



6.18.	One submission supported the retention of the existing definitions so that a distinction, reflecting the degree of culpability, can be maintained and stated that the current definition of professional misconduct contained in section 127(1)(b) of the Act is broad enough to include behaviour which may not be connected to the practice of law.�



6.19.	The HCCC proposed that the Medical Practice Act should be used as a legislative model.  For example, specific types of conduct might be defined as misconduct, or as being capable of being misconduct.  The HCCC proposed that, by way of example, a failure to respond to a request of a Council or the LSC should be conduct capable of being misconduct�.

�

6.20.	Other suggestions for inclusion in the definition of misconduct include delays (particularly delays which give a tactical advantage over an opponent), failure to advise a client of the full range of dispute resolution mechanisms, and failure to act on instructions�.



6.21.	Several submissions supported the express inclusion of negligence in the Act as being capable of constituting unsatisfactory professional conduct or professional misconduct.�  Conversely, the Bar Association did not see a need for mere negligence to be specifically included in the Act, as the law in relation to unsatisfactory professional conduct and professional misconduct exists and should be applied as it currently stands.  The Bar Association refers to comments made by the Hon J J Spigelman, AC, Chief Justice of New South Wales (in New South Wales Bar Association v Cummins�) that it is not useful or necessary to discuss the distinctions in terminology.



6.22.	The Law Society did not make a submission in relation to the issue of what behaviour should be included in the definitions as it believes that the current definitions are adequate.



DISCUSSION

6.23.	A number of stakeholders commented that the existing general definitions are confusing, nebulous and imprecise.  However, although an  exhaustive list of the behaviour which amounts to misconduct would give complainants greater certainty in some cases, such an approach could also operate to exclude matters which are not specified.  Further, a restrictive approach could stifle the development of case law on professional misconduct and unsatisfactory professional conduct.  Nevertheless, it appears that some guidance in the Act as to the type of conduct that amounts to unsatisfactory professional conduct or professional misconduct, apart from the specific categories included in the Act,  is warranted.  The Legal Practice Act 1996 (Vic) provides one example of how the Act might be amended so as to include reference to specific types of misconduct, such as (amongst other things) wilful and reckless contravention of specified sections of the Act, the Regulations and the professional rules and an order of the ADT, a court or the LSC.



6.24.	Some submissions suggested that charging excessive fees and inadequate costs disclosure should also be considered unprofessional conduct or professional misconduct.  In relation to these concerns, it should be noted that section 208Q(2) of the Act provides that the deliberate charging of grossly excessive amounts of costs and deliberate misrepresentations as to costs, are professional misconduct.



6.25.	Although some submissions argued that the current definitions are adequate and are defined and supported by a large body of case law, case law is inaccessible to consumers.  This perceived inaccessibility adds to perceptions that the system does not offer adequate redress for consumers, who suffer loss at the hands of their legal practitioner.  Amending the Act to provide that negligence is capable of constituting unsatisfactory professional conduct is supported in many submissions and would clarify the scope of actions which the LSC could consider in the complaints process.



6.26	In July this year the Standing Committee of Attorneys General approved a number of recommendations relating to general definitions concerning unsatisfactory professional conduct and professional misconduct.  Ministers agreed that the model provisions should contain general definitions of these terms with scope for the inclusion of specific categories of conduct.  It was agreed that the definitions should be inclusive rather than exhaustive, to allow scope for other categories of conduct to be developed through case law.  

�

6.27.	Ministers approved the following definitions:



		“unsatisfactory professional conduct” includes conduct (whether constituting an act or omission) occurring in connection with the practice of law that falls short of the standard of competence and diligence that a member of the public is entitled to expect of a reasonable competent [legal practitioner]”



		“professional misconduct” includes unsatisfactory professional conduct that involves a substantial or consistent failure to reach reasonable standards or competence and diligence [and] conduct not in connection with legal practice which would justify a finding that a practitioner is not of good fame and character, or is not a fit and proper person to remain on the roll of practitioners.



6.28.	The broad wording approved by SCAG appears to cover some categories of negligence.  Ministers also agreed the following specific conduct would be capable of being unsatisfactory professional conduct or professional misconduct:



breach of legal profession regulatory laws, including breaches of trust account regulation;

a finding of guilt for an indictable offence or an offence involving dishonesty;

an act of bankruptcy;

serious neglect or undue delay;

charging of excessive fees or costs;

disobedience of laws in relation to taxation income which has been derived from practice as a legal practitioner; and

irresponsible conduct concerning taxation obligations arising from practice as a legal practitioner.











�RECOMMENDATION

	14. The definitions of professional misconduct and unsatisfactory professional conduct should be amended in accordance with the proposals recently approved by SCAG.





�7.	INCAPACITY OF PRACTITIONERS 

	QUESTION





	How should the system deal with the incapacity of a practitioner?  (Question 15 of the Issues Paper).



7.1.	The Issues Paper considered the need for amendments to enhance the powers of the Councils to deal with impaired practitioners, including allowing the Councils to make applications to the ADT for orders, and to place conditions on practising certificates in cases where the practitioner is capable of practising, provided certain requirements are met.



SUBMISSIONS



7.2.	The HCCC suggested that the system established by the Medical Board for dealing with impaired medical practitioners is a suitable model for adoption under the Act as the HCCC recognises the advantages of separating the complaints and discipline system from the management of impaired legal practitioners �.  A similar view was taken by the VLO� and the NSWLRG.�



7.3.	The Law Society acknowledged that incapacity may be an issue for the Bar Association but expressed the view that, for its own purposes, its existing powers are adequate for dealing with the issue of incapacity.  The Bar Association suggested amendments to the Act which would give it powers analogous to those of the Law Society contained in sections 114B and 92(2)(b) of the Act, to appoint a manager of the practice of a barrister, where it may be necessary for the practice to be managed in the best interests of the client.  The Bar Association suggested that it be given a power to enter chambers when a barrister is incapacitated, or abandons their practice, and related powers.  The Bar Association also suggested that the ADT should be given powers similar to those of the Supreme Court contained in section 171M of the Act, as an efficient means of making orders affecting the entitlements of a practitioner who is incapacitated.



7.4.	Three submissions supported the proposals put forward in the Issues Paper which suggested that the Councils be empowered by the Act to access all necessary files and documents, and to make applications to the ADT for orders concerning impaired practitioners.�  

DISCUSSION

7.5.	While there is some support for the approach adopted in the Medical Practice Act for dealing with impaired practitioners being adopted for legal practitioners, there is substantial support for the existing system in the Act being modified and extended to cover barristers.  The existing mechanisms which are available to the Law Society Council offer external scrutiny of the Council’s decision making process and the extension of these powers to the Bar Council appears warranted.  The implications of the use of the expression “manager” in relation to  the Corporations Law will be considered in the drafting of the proposed provision.  

�

	RECOMMENDATION



	15. The Act should be amended to ensure that the Bar Council can appoint a manager of a barrister’s practice where the barrister lacks capacity, and exercise related powers, for example, reallocating or return of direct briefs. 



�8.	SIMPLIFYING PROCEDURES AND REMOVING OVERLAP



	QUESTION



Should the Act be revised to simplify the procedural requirements for conducting investigations?  (Question 16 of the Issues Paper).



8.1.	The Act is a lengthy and complex piece of legislation, covering a wide range of matters from admission to disciplinary proceedings.  Part 10 of the Act is particularly technical and can cause confusion in dealing with disputes correctly and efficiently.  The detailed procedural requirements for dealing with complaints specified in Part 10 can also hamper the efficient and effective resolution of serious complaints by the Councils and the LSC (for example, the complex requirements relating to the handling of complaints, the giving of notice to practitioners and the conduct of investigations).  It was suggested that consideration be given to removing unnecessary procedural requirements and reducing the scope for unmeritorious challenges to the exercise of powers by the Councils.



8.2.	The Issues Paper also noted that the Law Society Council can exercise considerable powers in relation to trust account breaches, which are not available for other forms of misconduct.  The Act provides for compliance audits to be undertaken of incorporated legal practices, but not in relation to other types of legal practices.  The Issues Paper suggested that these powers should be rationalised to ensure that the powers available to the Councils and the LSC do not depend on the category of suspected misconduct or the business structure of the practitioner.

SUBMISSIONS

8.3.	Those submissions, which addressed the proposal for simplification of the procedural requirements regarding the conduct of investigations, unanimously supported the simplification of Part 10 to remove unnecessary procedural requirements.�



8.4.	The Bar Association remarked that Part 10 should be a model for investigations, delivering just, quick, and affordable complaints handling.  With regard to procedural fairness, the Bar Association submitted that the Act should be amended to provide that a legal practitioner is entitled to procedural fairness, but that this will be satisfied if the practitioner receives a copy of the complaint and is given an opportunity to respond.�



8.5.	The LSC supported the proposal for simplification, and the recommendations of the LRC in Report 99.  In addition to the recommendations of the LRC, the LSC submitted that the following amendments are needed to make the existing system simpler and more efficient.  A new power for an investigation to extend to conduct which is not the subject of a complaint but is revealed in the course of an investigation was proposed by the LSC.  This proposed amendment seeks to reverse the High Court’s decision in Barwick v Law Society of NSW,� which held that an investigation into a complaint must be limited to the allegations detailed in the complaint.  The LSC noted that such an amendment would accord with the objectives contained in the Act of redress and procedural fairness.  It was also suggested that the Act be amended to provide that a practitioner, who is the subject of a complaint and investigation, should be provided with the substance of the complaint, but not the complaint itself.  The LSC gave the following reasons:



·	the complainant may not be able to adequately articulate the complaint;

·	the complaint may contain inflammatory remarks;

·	some allegations may be able to be dismissed without the need for them to go to the practitioner; and

·	that giving the complaint to a practitioner may give an incentive to interfere with evidence.



8.6.	The LSC also submitted that the requirement for a practitioner to be notified of the LSC’s decision to lay an information with the ADT, should be amended so that the notification requirements will be satisfied if the LSC provides the practitioner with a copy of the information and supporting affidavits, without the need to formally advise the practitioner of the reasons.  The LSC also proposed an amendment to the Act to allow a matter to be referred to the ADT, although there has been no investigation, if it is clear that misconduct has occurred.�



8.7.	In contrast to the LSC’s submission, the VLO argued that, in the interests of procedural fairness, a copy of the complaint should be provided to the legal practitioner.  In response to concerns that the complaint may contain defamatory comments, the VLO refers to Hercules v Phease,� where the Victorian Supreme Court held that complainants have absolute privilege when making complaints to a regulatory authority.  The VLO is also of the belief that the legal practitioner should always be given a copy of the reasons why a decision to lay an information with the ADT has been made.�



DISCUSSION

8.8.	There appears to be broad support for a simplification of the procedural requirements for dealing with complaints against solicitors, accompanied by reforms to ensure that complaints are handled in an efficient manner.  This would include allowing the ADT to dispense with technical requirements where the interests of the parties are not adversely affected, and enabling the Councils and/or the ADT to make interim orders to protect the public while investigations are underway.



8.9.	It is likely that the complicated procedural requirements and legal complexity of Part 10 engender perceptions that the existing system favours legal practitioners at the expense of consumers.  Simplification of the procedures would enhance transparency and perceptions of fairness.  Similar arguments can be made in relation to the proposal for the ADT to have a broad power to dispense with procedural requirements.  Of course, any simplification must ensure that practitioners are accorded procedural fairness.



8.10.	The proposal of the Bar Association, for the Act to provide that the right of a legal practitioner to procedural fairness is satisfied if the practitioner receives a copy of the complaint and is given an opportunity to respond, is supported. This proposal would remove procedural barriers while giving legal practitioners adequate protection.



8.11.	The proposal of the LSC, for a new power for an investigation to extend to conduct which is not the subject of a complaint but is revealed in the course of an investigation, is also supported.  Such a power would obviate the need to formally launch a new complaint if further issues needing investigation came to light in the course of dealing with a complaint.  The concern that such an amendment might prove unfair to practitioners can be addressed by a requirement for practitioners to be placed on notice of the new matters before referring the matter to the ADT.   Moreover, the Council and LSC have an incentive to adhere to standards of procedural fairness, because any allegations of professional misconduct will ultimately be tested in the ADT, and any denial of natural justice to the practitioner might compromise the success of any proceedings.



8.12.	However, the LSC’s proposal for the Act to be amended to provide for a practitioner, who is the subject of a complaint and investigation, to be provided with the substance of the complaint, but not the complaint itself, is more difficult to justify.  A practitioner has a right to be placed on notice of the allegations against him or her.  Even if a complaint has been dismissed before the practitioner is notified, the practitioner is still entitled to know that a complaint has been made, and may use the information to change his or her practices, to avoid complaints being made in the future.



8.13.	However, it may be appropriate to include a limited exception from the requirement for a complaint to be passed on to the practitioner if the LSC or Council has reason to believe that the practitioner or his or her associates might interfere with any evidence: for example, if the practitioner has made threats to clients in the past or has been found guilty of misconduct in similar circumstances. Health professional registration Acts already contain provisions which provide a reasonable model for addressing this concern.  For example, s.47(3) of the Medical Practice Act provides that the Medical Board is not required to give notice to a practitioner if the giving of the notice will or is likely to:



prejudice the investigation of the complaint, or

place the health or safety of a patient at risk, or

place the complainant or another person at risk of intimidation or harassment.



8.14.	As noted above, the LSC also expressed the view that when referring a matter to the ADT, the LSC and Councils should merely be required to provide the practitioner with a copy of the information and supporting affidavits, without the need to formally advise the practitioner of the reasons for the referral, as at present. This proposal has merit.  The role of the LSC and the Councils in referring a matter to the ADT is similar to that of a prosecutor.  However, prosecutors are not under a duty to give reasons for commencing prosecutions.  The requirement for reasons to be given also pre-empts the proceedings in the ADT, where the allegations will be tested.  



8.15.	Finally, the proposal of the LSC for an amendment to allow a matter to be referred to the ADT, although there has been no investigation, where it is clear that misconduct has occurred, is also supported.   In cases where, for example, a practitioner has committed a serious criminal offence, the earlier proceedings should reduce or obviate the need for a further investigation.��

	RECOMMENDATION



The Act should be amended to: 





	a) simplify the procedural requirements for the investigation of complaints and the referral of complaints to the ADT; 



	b) make it clear that a legal practitioner is entitled to natural justice, but that this requirement will be satisfied if the practitioner is given a copy of the complaint and is provided with an opportunity to respond;



	c) provide that an investigation can extend to conduct which is not the subject of a complaint, but which is revealed during the course of an investigation provided that procedural fairness is accorded to the practitioner;



	d) provide that the LSC or Councils need not provide a practitioner with a copy of a complaint against him or her if the giving of a copy of the complaint will or is likely to :



	e)	(i) prejudice the investigation of the complaint, or

place the complainant or another person at risk of intimidation or harassment.  (The decision in respect of this recommendation is to be made in consultation between the LSC and the relevant Council  However, where the LSC and Council cannot reach agreement, the decision of the LSC is to prevail). 



-	f) remove the requirement for a practitioner to be given reasons for the referral of a matter to the ADT; and 











�		- allow the LSC and Councils to refer a matter to the ADT without the need for investigation, if it is clear that there is a reasonable likelihood that the practitioner will be found guilty of unsatisfactory professional conduct or professional misconduct.

	

	

	QUESTION



	Should a broad discretion be conferred on the ADT to dispense with the need to comply with procedural requirements, in circumstances where the interests of the practitioner, LSC, Council or complainant are not compromised?  (Question 17 of the Issues Paper).



8.16.	A number of other changes were also suggested, including giving a broad power to the ADT to relieve a Council or the LSC from the need to comply with procedural requirements set down in the Act (provided that it could be shown the practitioner had suffered no detriment from a failure to comply with procedural requirements or it was in the public interest to do so) and the introduction of time frames for the handling of complaints.�

SUBMISSIONS

8.17.	The Bar Association and the LSC supported the proposal that a broad discretion should be given to the ADT to dispense with procedural requirements, in circumstances where the interests of the practitioner, complainant, Councils, or LSC are not compromised.�  The Law Society commented that there may be circumstances where it is appropriate for the ADT to exercise a discretion with regard to procedure.�



8.18.	The NSWLRG supported the proposal for a broad power being given to the ADT to dispense with the need to adhere to procedural requirements, but suggested the ADT has shown a leniency towards solicitors, which is creating a perception of bias amongst non-lawyers.�



DISCUSSION

8.19.	There are strong arguments for conferring on the ADT a broad power to dispense with procedural requirements, where the substantive position of the parties is not affected.  Such a power would promote the efficient disposal of complaints and reduce the scope for technical objections to investigations and proceedings in the ADT, which can delay the resolution of the complaints.



�RECOMMENDATION

	17. A broad discretion should be conferred on the ADT to dispense with the need to comply with procedural requirements, in circumstances where the interests of the practitioner, the LSC, Council, or complainant are not compromised.



	

	QUESTION



	Should the LSC, Councils and/or ADT have the power to suspend the practising certificates of legal practitioners, who are subject to complaints, until the matter is resolved?  If so, at what point in the disciplinary process should the suspension take place?  (Question 18 of the Issues Paper).

SUBMISSIONS

8.20.	There is support for the inclusion of a power to suspend legal practitioners who are the subject of complaints. The HCCC supported the proposal giving a power to suspend a legal practitioner’s practising certificate, but does not detail whether the power should be given to the ADT, the LSC or the Councils.  The HCCC also noted that both the Medical Board and the Nurses Registration Board have such powers, and that the relevant Board can impose a range of conditions on the right to practise, in lieu of total suspension. The VLO also supported the proposal to give such a power to the ADT.�



8.21.	The LSC supported the proposal and suggested that he be given a power to suspend a practitioner immediately (so that he has powers equivalent to those of the Councils contained in Part 3 of the Act) even though a complaint may not have been fully investigated, or investigated at all.�



8.22.	The NSWLRG, Combe and Taylor also supported the proposal,� and the NSWLRG recommended  that the power to suspend be assessed against the public interest in having the practitioner suspended.�	



8.23	However, the Law Society did not support the expansion of existing powers and is content to continue using the suspension provisions contained in Part 3 of the Act.  (These provisions confer a broad power on the Councils, but not the LSC, to suspend or cancel a practising certificate on defined grounds).  The Bar Association agreed with the Law Society. 



8.24	The Bar Association further submitted that section 37 should be extended to allow the Councils to suspend or cancel practising certificates in situations where a practitioner has failed to satisfy an order (made by a court other than the ADT) for costs against him or her in favour of the Law Society, the Bar Association or the LSC.  The Bar Association proposed the proviso that these powers should only be available where the practitioner has been issued with a warning, and has been given an opportunity to make submissions to the Council.�



�	DISCUSSION



8.25.	A power to suspend practising certificates at any stage during an investigation would enhance the flexibility of the complaints and discipline system, and may also improve public confidence as there may be circumstances where it is important or prudent for a practitioner to be restricted from practising before the investigative process is complete.  Such a power would only be used in exceptional circumstances.  For example, a practitioner may have been convicted of a serious crime and the nature of the  crime would indicate that the practitioner may pose a threat to certain clients, such as children.  While the comments of the Councils, that their existing powers are generally adequate, are noted, these powers do not extend to the LSC.  It is proposed that similar powers be conferred on the LSC, as part of his broader role in the disciplinary process. 



8.26.	The Bar’s proposal in relation to extending section 37 of the Act to allow suspension of a practising certificate when that practitioner fails to comply with a costs order made against him or her will assist in the completion of complaints in the ADT.  



�RECOMMENDATION

	18. There should be a broad power in the Councils and the LSC to suspend a practising certificate at any stage of an investigation, with a right of appeal to the ADT and Supreme Court.  This power should be exercisable if a barrister or solicitor fails to meet a costs order made by a court.



	

	QUESTION



	Should the Councils and/or the LSC have a broad power to audit legal practices, modelled on the power of the LSC to audit incorporated legal practices?  (Question 19 of the Issues Paper).



8.27.	The Issues Paper noted that the LSC can conduct an audit of an incorporated legal practice.  This power is taken to extend to both a management and financial audit.  A similar power does not exist for other types of practices or in relation to barristers.  



SUBMISSIONS

8.28.	The VLO supported the proposal to amend the Act to provide for a broad power to audit legal practices, but suggested that the power should be given to the LSC only.�  Similar views were expressed in two other submissions.�



8.29.	The Law Society noted that it already has the power to audit the practice of a solicitor pursuant to sections 55 and 152.  The Law Society argued that the current practice, whereby the LSC makes a request through the Professional Standards Division that the Chief Trust Account Inspector review the accounts of a solicitor, is adequate.�  The Law Society did not make any submission regarding the power to carry out a management audit.



8.30.	The LSC supported the application of the audit powers, which apply to incorporated legal practices to partnerships and sole practitioners, so that the LSC could audit any practice irrespective of its structure.  The LSC believes that this would enable it to investigate and address systemic problems.�



8.31.	The Bar Association does not support the introduction of a broad power.  However, it submitted that the Act should be amended to give the Bar Association a power analogous to that of the Law Society in section 55(1)(b) of the Act, which empowers the Law Society to appoint an investigator, who must report to the LSC.  The LSC must then make a determination as to how to proceed on the basis of the report.�

DISCUSSION

8.32.	The existing powers for the Law Society to conduct audits under sections 55 and 152 appear to relate to financial audits, rather than the broader financial and management audit power which can be exercised by the LSC for incorporated legal practices.  This broader power, to conduct a management audit, would allow the LSC or the Councils to analyse the governance and risk management systems which a legal practice may have in place, in order to minimise risk to clients and maximise regulatory compliance.  The introduction of new powers for the LSC or Councils to undertake financial and/or management audits of legal practices would enhance public confidence in the system as a whole as well as improve the ability of regulators to monitor regulatory issues across different sectors of the profession.

�RECOMMENDATION

	19. The power to conduct a management and/or financial audit of incorporated legal practices should extend to any legal practice, including a multi-disciplinary legal practice and the practice of a barrister.  The Bar Council should also be given a power to appoint an investigator similar to that available to the Law Society Council and contained in section 55(1)(b) of the Act.





	QUESTION



	Should the Councils, the Commissioner and or/the ADT be required to conduct investigations and dispose of matters within a fixed time period?  (Question 20 of the Issues Paper).



8.33.	The Issues Paper considered that the public interest in protecting the community from incompetent or dishonest practitioners could be served by the introduction of timeframes for all parties (including complainants).  The Act could require that the parties are to respond to requests for information and documentation to assist the resolution of the complaint as expeditiously as possible.

SUBMISSIONS

8.34.	There does not appear to be support for the imposition of time periods on investigations, but respondents to the Issues Paper favoured other means of enhancing the efficiency of investigations.



8.35.	The HCCC did not support the introduction of fixed time periods as they do not allow for variables which can cause delay, can unintentionally shift the focus away from consumer redress and professional standards, and may result in litigation as parties argue over the failure to meet the specified time period.�  This view was shared by the Bar Association, the Law Society, Combe and the NSWLRG.



8.36.	To promote efficiency, the Bar Association suggested a focus be placed on the improved collection and use of statistical data about investigation processes and times.  The Bar Association also suggested that the ADT’s ability to summarily dismiss matters be expanded through new powers to stay or dismiss proceedings if it is in the public interest, the complaint is over 3 years old, or where the complaint is frivolous or vexatious.



DISCUSSION

8.37.	There seems to be general agreement amongst regulatory bodies that timeframes can work against the interest of both the complainant and the practitioner.  Practical impediments may occur in the investigation process which make the fixing of timeframes unrealistic and may hamper the proper investigation of a complaint.



8.38.	The Bar Association’s proposed expansion of the ADT’s ability to summarily dismiss matters is at odds with the recommendations of the LRC in Report 99.�  A matter can be referred to the ADT only if a Council or the LSC is satisfied that there is a reasonable likelihood the practitioner will be found guilty of unsatisfactory professional conduct or professional misconduct. The LSC can accept complaints relating to conduct that is more than 3 years old only in defined circumstances.  It appears unlikely that the ADT could make a finding that the matter lacks foundation in these circumstances.  Further, if a complainant believes that the ADT is exercising jurisdiction improperly, he or she can commence proceedings in the Supreme Court.

�

RECOMMENDATION

20. The Council, the LSC and/or the ADT should not be required to conduct investigations and to dispose of matters within a fixed time period.

�

9.	COMPENSATION



9.39.	Currently under the Act, the Tribunal can order make a compensation order of up to $10,000, if the practitioner is found guilty of unsatisfactory professional conduct or professional misconduct and the complainant has suffered a loss because of the conduct concerned: section 171D.  Amounts in excess of this figure may not be made unless the complainant and the legal practitioner both consent to the making of the order.  The Councils or the LSC may dismiss a complaint or to reprimand a practitioner under section 155 of the Act.  However, they may require the payment of compensation or the successful mediation of a consumer dispute they decide to do so.  The Issues Paper noted that the LSC has argued that the ADT’s compensation powers should be expanded.  On the other hand, it has been argued that the primary purpose of the system is to protect professional standards, and that questions of compensation should properly be dealt with through the civil courts, consumer tribunals or alternative dispute resolution.



		QUESTION



		Should steps be taken to ensure that the existing power of the LSC and the Councils to award compensation is enforceable?  (Question 21 of the Issues Paper).



SUBMISSIONS



9.40.	Combe submitted that the independent regulator should be empowered to award compensation, and that the provision of  compensation to consumers should be an object of Part 10.�

�

9.41.	A number of submissions gave general support for the existing power of the LSC and the Councils to award compensation, provided that an award is enforceable.�



9.42.	The VLO recommended that only the ADT should be given the power to award compensation, as power to award compensation is a judicial function.�  



9.43.	The Law Society referred to the recommendations of the LRC in Report 99 and commented that the complaints and discipline role of the Councils and the LSC should not extend to compensation.  The Law Society suggested that, where parties to a dispute agree (through the dispute resolution process offered by the LSC) that compensation is to be paid, the agreement should be registrable as a debt in the Local Court.� 



	QUESTION



	Should the power to award compensation be expanded?  (Question 22 of the Issues Paper).



SUBMISSIONS

9.44.	Both the VLO and the Law Society submitted that only the ADT should be empowered to award compensation.  The VLO submitted there should be no extension of the power to award compensation.�  The Law Society supported the amendments to the Act suggested by the LRC in Report 99, which recommended the powers of the LRC and the Councils remain unchanged, but the ADT be given broader power to award compensation, as part of a disciplinary finding.�



9.45.	Both NSWLRG and FLAC submitted that the independent regulator should be empowered to order full and fair compensation from the Fidelity Fund and the Indemnity Fund.�  The NSWLRG also submitted that both these funds should be controlled by the independent regulator.



9.46.	The LSC expressed the view that the LSC’s existing ability to award compensation is dependent on a reprimand being given to the practitioner, and notes that under the existing system, reprimands can only be imposed with the consent of the practitioner.  The LSC submitted that he should be empowered to award compensation (up to $25,000) to complainants who suffer loss as a result of the conduct of a practitioner,� and that the ceiling of $25,000 is appropriate given that the Department of Fair Trading (as an example of another consumer complaints regulator) can make awards of up to $25,000.  The LSC believes that such an amendment will help improve consumer confidence in the system.  



9.47.	One submission agreed with the comments of the LSC, but suggested that the LSC be empowered to make awards of up to $100,000.�



9.48.	The Bar Association agreed with the LSC that a power to award compensation should be available to bolster public confidence in the complaints and discipline system.  However, the Bar Association’s suggested that the LSC should be given the power to refer disputes to an arbitrator (after mediation has failed).  The arbitrator should have the power to award compensation.�

�

	DISCUSSION



9.49.	Procedures for complainants would be simplified by providing for the enforcement of awards of compensation made by the LSC without the need for a further action to recover the award.  There is support for such awards to be enforceable by registration at the Local Court.



9.50.	There is also support in several submissions for an extension of the power to award compensation and the amount of compensation which can be awarded.  Consumers approach the complaints and discipline system with a view to seeking redress.  However, the focus of the existing system is perceived to be weighted to the development and maintenance of the standards of the profession.  If the public are to have confidence in approaching the complaints and discipline system as a way of redressing an issue, there must be a range of options available to regulators.  



9.51.	Finally, it is noted that the recent review of the Legal Practice Act 1996 (Vic) proposed that the Victorian LSC be given a power to award compensation in the course of mediation and that enforcement should take place through the civil courts, rather than through a disciplinary tribunal.  Increased public confidence could be achieved in NSW by empowering the LSC to appoint suitably qualified and independent arbitrators to make awards of compensation, in instances where the LSC has attempted a mediation, but that mediation has failed.  Currently, the District Court asks the Law Society and the Bar Association to provide a list of suitably qualified legal practitioners, who are willing to act as arbitrators.  A similar selection process could be undertaken in relation to appointing arbitrators to make awards of compensation under the Act. 

��

RECOMMENDATIONS

	21. Awards of compensation (after attempted mediation through the LSC) should be enforceable by way of registration at the Local Court.



	22. The power to award compensation should be expanded.  The Act should provide for the LSC to refer a matter to an arbitrator (after mediation through the LSC has failed), who should have the power to award compensation of up to $25,000.  The LSC should be obliged to maintain a list of suitably experienced legal practitioners who are willing to act as arbitrators, and should appoint arbitrators from this list.  Alternatively, the LSC should draw upon the list of arbitrators provided to the District Court and Supreme Court provided by the Councils.





�10.	FUNDING OF THE SYSTEM 



	QUESTION



	

	How should the regulatory system be funded?  (Question 23 of the Issues Paper).



10.1.	The Issues Paper considered the current arrangement, for the costs of the exercise of regulatory functions by the Councils, the LSC and the Legal Services Division of the ADT to be paid from the Public Purpose Fund (the PPF).  Under these arrangements interest on funds held on trust is used to support the disciplinary system for the profession, as well as Legal Aid and other activities, instead of being paid to clients or other persons.



10.2.	The Issues Paper reviewed the arrangements applying to the disciplinary systems for other occupational groups, noting that in some cases, licence fees are applied to maintain professional registration boards, and conduct panels, while complaints handling and disciplinary tribunals are publicly funded.



10.3.	Since the Issues Paper was prepared, the review of the Legal Practice Act 1996 (Vic), has recommended that the system in Victoria, which is similar to that of NSW, remain unchanged. 

SUBMISSIONS

10.4.	FLAC submitted that the existing funding system is unfair and called for a review of the operation of the Public Purpose Fund.�  Similarly, the NSWLRG argued that the current funding system is unconscionable and unethical and recommended that the system be funded by an annual levy on legal practitioners and  licensed conveyancers, and by Government.�  Given that the system performs an important social objective, Combe also suggested that the system should be funded by the Government.�



10.5.	The Law Society, the Bar Association, and the LSC submitted that the current funding of the system should remain unchanged.�  The LSC supported its conclusion by stating that clients can request that their money be placed in an interest bearing account, rather than as trust money.  Further, if the system is funded by an annual licensing fee, this cost would simply be passed onto clients.  Finally, the LSC also contended that it may be inappropriate for the Government to use taxpayer funds to operate a professional complaints and dispute system.

DISCUSSION

10.6	The complaints and discipline system fulfils an important social role, namely, the development, maintenance and enforcement of professional standards for the legal profession.  However, given the small percentage of the population who engage legal practitioners and go on to make a complaint, it seems inappropriate for all taxpayers to fund the complaints and discipline system.  The existing system operates so as to use the interest earned on money invested in solicitors’ trust accounts.  This means that only clients who deposit funds into such a trust account, are contributing to the cost of operating the complaints and discipline system.  Clients can elect to have their funds held in a interest bearing account, rather than their practitioner’s trust account if they wish.  It is also important to note that the operation of the PPF is reviewed, monitored and scrutinised externally on a regular basis.  Finally, if practitioners were to fund the operation of the complaints and discipline system, the cost would be passed to clients by way of increased fees in any event.



�RECOMMENDATION

	23. There be no change to the existing system of funding the existing system.

�11.	MODELS

11.1.	The final parts of the Issues Paper outlined a number of options for reform.  The models were not intended to be exhaustive. 



	Model 1: Procedural changes to enhance accountability



11.2.	Model 1 was directed to improving the accountability of the LSC and the Councils, while leaving the existing system substantially intact.



11.3.	This model suggested an advisory body, to enhance the external accountability of the LSC and ensure there is sufficient community and consumer representation in its processes.



11.4.	The functions of this advisory body might include examining the criteria for referring complaints to the Councils and the investigation of complaints by the LSC, the policies of the LSC for investigating matters, mediation and decision-making, providing advice on difficult dispute resolution matters, providing  input and feedback on issues such as the LSC’s policies and procedures for dealing with consumer complaints, the process of monitoring complaints, and considering other matters relating to the LSC’s objectives and duties under Part 10 of the Act, such as community education and the enhancement of professional ethics.



11.5.	Alternatively, legislative amendments were suggested to prescribe the methods of complaints handling, mediation, when and how matters are to be referred and monitoring process as well as how complainants are to be kept informed.



	Model 2: Changes to the existing system of referral and investigation



11.6.	Model 2 proposed introducing more radical amendments to the complaints handling system.



11.7.	The Act would be amended to provide for the LSC to make all decisions on what further action is to be taken at the conclusion of investigations, including investigations conducted by the Councils. 



11.8.	The LSC would continue to monitor investigations being carried out by the Law Society or the Bar Association and make directions with respect to the handling of an investigation.�



	Model 3: Investigations to be conducted by the LSC



11.9.	Model 3 shifted the investigative and decision making role played by the Councils to the LSC.



11.10.	Consumers would continue to make complaints to the LSC.  However, investigative and decision making powers would be conferred solely on the LSC.  In order to maintain access to the expertise of the Councils, and some ownership by the legal profession, the LSC would consult with the Councils on investigations and decision making. 



	QUESTION



	Which features, if any, of the proposed models should be adopted?  (Question 24 of the Issues Paper.



		SUBMISSIONS



11.11.	The VLO rejected options 1 and 2 because both options give the Councils a determinative role in the complaints and discipline system.  The VLO believes that the role of the Councils should be restricted to that of advisory bodies�.  Similar comments were made in the submission from the NSWLRG which rejected the proposals put forward in models 1 and 2 as both models provide for the continuing involvement of the Councils and the LSC.  The NSWLRG submitted that the only model which will afford consumers adequate and fair protection is a Justice or Legal Ombudsman.



11.12.	Three submissions gave general support for the adoption of model 3.�  Combe supported the proposals advanced in model 3 but recommended that an Ombudsman be appointed as an additional check.�



11.13.	With regard to the proposal in model 1 for an advisory body to assist the LSC, the LSC submitted that the existing system already provides for a considerable degree of input from consumers (through, amongst other things, daily contact with complainants and the legal profession in response to complaints and regular consultation with the Councils).  The LSC commented that, in accordance with the terms of the Act, key performance indicators are used to assess the performance of the investigations carried out by the Councils and notes that it has already developed protocols for determining whether complaints should be investigated by the LSC or the Councils.  The LSC notes that the recent review of Victoria’s Legal Practice Act 1996 (Vic) recommended that the proposed Victorian LSC be accountable to an independent board, and suggested that this recommendation stems from the particular relationship between the various regulatory bodies currently in existence in Victoria.  The LSC suggested that complaints handling protocols should be agreed between the LSC and the Councils, and rejected the proposal to amend the Act to prescribe protocols for complaints handling.  The Commission supported the proposal in model 1 that practitioners and firms be obliged to develop and adopt their own complaints handling mechanisms.�



11.14.	The LSC submitted that model 2 will result in an unnecessary duplication of resources, with resulting losses of efficiency.�



11.15.	The LSC supported the proposal put forward in model 3 that the OLSC should receive and investigate all complaints, but noted that the Act already provides that the LSC may investigate any complaint, but has a discretion to refer complaints to the Councils.  The LSC argued that it is important for the Councils to continue to investigate some complaints.  The LSC does not believe that any further mechanisms of review need to be established if model 3 is adopted.  The LSC argued that the OLSC was established as an independent statutory office holder, and there are already adequate review mechanisms in place to ensure the accountability of the LSC.�



11.16.	The Bar Association supported the proposals recommended in model 1, to improve the accountability of the Councils and the LSC, whilst leaving the existing system intact.�



11.17.	The Law Society also favoured model 1 and acknowledged the guidelines and informal protocols already in existence (which have been developed in consultation with the LSC) and proposed that the LPAC should become the advisory body proposed in model 1.  The Law Society noted the proposal for practitioners to implement their own dispute resolution systems, but commented that similar systems have not succeeded when attempted in Queensland and Victoria.  Furthermore, as the greatest number of complaints are made against sole practitioners, practical implementation issues would arise.  With regard to model 2 the Law Society submitted that it will simply mean many existing functions are duplicated.  The Law Society rejected model 3�.



11.18.	LPAC also supported the adoption of model 1.  LPAC commented that the proposed advisory body could carry out a number of functions for example:

·	examining criteria for referring complaints to the Councils, 

·	examining the policies of the LSC for investigating matters, mediation and decision making;

·	providing advice on difficult matters and the process for monitoring complaints; and

·	providing input and feedback on existing policies, and other matters, in accordance with the terms of the Act.



11.19.	For reasons of accountability the LPAC also suggested that all decisions by the Councils to reprimand a practitioner or to dismiss a complaint should be reviewed by the LSC as a matter of course.  LPAC agrees with the submissions of the LSC that 	rather than legislating complaints handling procedures in the Act, the LSC and the Councils should develop protocols in order to avoid the inflexibility of statutory prescription; and practitioners and firms should be obliged to develop and adopt their own complaints handling procedures.�

DISCUSSION

11.20.	Engaging the legal profession in the development, maintenance and enforcement of professional standards should continue to be an objective of the complaints and discipline system.  Co-regulation should not be abolished in favour of a wholly independent system.  Although there is support in a number of submissions for adopting a complaints and discipline system based on model 3, it would result in the loss of expertise and professional knowledge.  Model 3 would also engender a more adversarial response from the legal profession as complaints could be perceived to be consumer driven, rather than understood to be the maintenance of peer based standards which are backed by members of one’s own profession.  The breach of such standards gives professional weight to an adverse finding.



11.21.	There is support for an advisory body to be established to assist the LSC.  The conferral on the LPAC of the role of advisory body, as proposed in paragraph 5.17, will bolster consumer representation, give an independent perspective on complaints and discipline issues and help reduce the workload of the LSC by developing protocols or policies.



11.22.	There is some support for the proposal that practitioners should be obliged to develop and implement their own complaints handling procedures.  However, attempts in England and Wales to require practitioners and firms to develop their own complaints handling mechanisms have only been moderately successful.  Further, as noted in the Law Society’s submission, there are practical problems associated with this approach in relation to sole practitioners, who are the subject of the majority of complaints. developing protocols or policies.



�RECOMMENDATION

24. The Act should be amended to confer on the LPAC an advisory role to the LSC.



�

APPENDIX A

a further review of complaints against lawyers

Submissions Received



�Name�Organisation

��1�Mr N R Cowdery�Director of public prosecutions��2�Mr E M Fowler���3�Amanda adrian�health care complaints commission��4�Barry hart�for legally abused citizens (FLAC)��5�Mr Louis Pierotti���6�Ms Kate Hamond�Victorian Legal Ombudsman��7�Mr Nicholas Meagher�Law Society of NSW��8�Ms Virginia Shirvington���9�Ms Faye Combe���10�Mr peter smith���11�Mr Andrew Allan�Medical Consumers Association��12�mr Jim Loveday���13�Mr steve mark�legal services commissioner��14�Mr peter andrew���15�Mr John Capsanis�J P Capsanis & Co��16�Bret Walker�NSW Bar Association��17�B Murdoch���18��NSW Chapter Lawyers Reform Group��19�AM and GM Bailey���20�P Boyd���21�Dr Vere Drakeford�NSW Legal Reform Group��22�Mr B O’Connor�NSW Department of Fair Trading��23�Mr G McKinnon���24�Mr C S Ireland���25�G Taylor���26�The Hon. P Breen, MLC�reform the legal system��27��The Legal Profession Advisory Council��



�

APPENDIX B - LIST OF RECOMMENDATIONS





1.	It is recommended that an additional objective be included in section 123 of the Act requiring regulators to continuously review the operation of the scheme, with regard to the general and specific objectives in the Act and to identify modifications which may ensure the objectives are better met.



2.	It is further recommended that section 124 of the Act be expanded to provide that the system should:



	a)	provide an avenue for participation by non-lawyers to ensure community interests and perspectives are recognised;



	b)	ensure that all parties are aware of what is available under the scheme and to provide those services simply and efficiently; and



		c)	promote transparency and openness at all levels, subject to the need to protect confidentiality in some circumstances.



3.	The Standing Committee of Attorneys General should continue to develop a model regulatory scheme for the regulation the legal profession, with a view to implementation as soon as possible.  This scheme should include nationally consistent standards which are adopted by all jurisdictions.



4.	The scheme should facilitate the development of nationally consistent standards for complaints handling (such as the way in which investigations should be carried out) among State and Territory regulators.



5.	A system of co-regulation, comprising an independent Legal Services Commissioner which oversees the Councils, offers a balance between independence and accountability and ensuring the ownership by the profession of its ethical and professional standards.  It is recommended that a co-regulatory system be retained.



6.	The existing system offers flexibility in complaints handling and management and makes use of professional knowledge and expertise by engaging members of the profession.  However, the Act should be amended to allow the Attorney General to seek advice from the LPAC on specific issues relating to the operation of Part 10 of the Act. 



7.	The system offers an appropriate balance between the interests of individual complainants and the public interest in maintaining the standards of legal practice. However, consideration should be given to greater emphasis on the multiple objects of the system in material provided to complainants by the LSC and the Councils. 

�8.	The Act should be amended to provide that the Professional Standards Committees of the Law Society and the Professional Conduct Committees of the Bar Association comprise at least 25% lay members.  Alternatively, consideration might be given as to whether an order should be made under sections 50 and 53 of Part 4 of the Act in relation to the professional conduct committees of the Councils.



9.	The Bar Association, Law Society and the LSC should be required to ensure that information which they are required to produce by the Act is reported in a consistent way (modelled on the reporting requirements of section 59G(3)), so as to facilitate assessment of the performance of the system.  Uniform categories for data entry in respect of the classification of complaints and the outcomes of disciplinary matters should be developed by agreement between the LSC and the Councils.  



10.		The Act should continue to require the LSC, the Law Society and the Bar Association to carry out an educative role for the benefit of legal practitioners and the general public.  However, an assessment of the costs and benefits of enhancing community education concerning the complaints and discipline system should be undertaken by the LSC.



11.	Formal separation of the procedures for consumer disputes from those which raise questions about professional conduct would introduce undue rigidity and should be rejected.



12.	A public register should be established and maintained by the LSC, recording disciplinary action taken against practitioners.   



13.	Licensed conveyancers should be subject to the same standard of care that legal practitioners must meet when carrying out conveyancing work.



14.	The definitions of professional misconduct and unsatisfactory professional conduct should be amended in accordance with the proposals recently approved by SCAG.



15.	The Act should be amended to ensure that the Bar Council can appoint a manager of a barrister’s practice where the barrister lacks capacity, and exercise related powers, for example, reallocating or return of direct briefs. 



16.	The Act should be amended to: 



	a) simplify the procedural requirements for the investigation of complaints and the referral of complaints to the ADT; 

�

	b) make it clear that a legal practitioner is entitled to natural justice, but that this requirement will be satisfied if the practitioner is given a copy of the complaint and is provided with an opportunity to respond;



	c) provide that an investigation can extend to conduct which is not the subject of a complaint, but which is revealed during the course of an investigation provided that procedural fairness is accorded to the practitioner;



	d) provide that the LSC or Councils need not provide a practitioner with a copy of a complaint against him or her if the giving of a copy of the complaint will or is likely to :



prejudice the investigation of the complaint, or



place the complainant or another person at risk of intimidation or harassment.  (The decision in respect of this recommendation is to be made in consultation between the LSC and the relevant Council  However, where the LSC and Council cannot reach agreement, the decision of the LSC is to prevail). 



-	e) remove the requirement for a practitioner to be given reasons for the referral of a matter to the ADT; and 



	f) allow the LSC and Councils to refer a matter to the ADT without the need for investigation, if it is clear that there is a reasonable likelihood that the practitioner will be found guilty of unsatisfactory professional conduct or professional misconduct.



17.	A broad discretion should be conferred on the ADT to dispense with the need to comply with procedural requirements, in circumstances where the interests of the practitioner, the LSC, Council, or complainant are not compromised.



18.	There should be a broad power in the Councils and the LSC to suspend a practising certificate at any stage of an investigation, with a right of appeal to the ADT and Supreme Court.  This power should be exercisable if a barrister or solicitor fails to meet a costs order made by a court.



19.	The power to conduct a management and/or financial audit of incorporated legal practices should extend to any legal practice, including a multi-disciplinary legal practice and the practice of a barrister.  The Bar Council should also be given a power to appoint an investigator similar to that available to the Law Society Council and contained in section 55(1)(b) of the Act.



20.	The Council, the LSC and/or the ADT should not be required to conduct investigations and to dispose of matters within a fixed time period.











21.	Awards of compensation (after attempted mediation through the LSC) should be enforceable by way of registration at the Local Court.



22.	The power to award compensation should be expanded.  The Act should provide for the LSC to refer a matter to an arbitrator (after mediation through the LSC has failed), who should have the power to award compensation of up to $25,000.  The LSC should be obliged to maintain a list of suitably experienced legal practitioners who are willing to act as arbitrators, and should appoint arbitrators from this list.  Alternatively, the LSC should draw upon the list of arbitrators provided to the District Court and Supreme Court provided by the Councils.



23.	There be no change to the existing system of funding the existing system.



24.	The Act should be amended to confer on the LPAC an advisory role to the LSC.
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