consultation draft

Trustee Corporations [name of State or
Territory] Bill 2001

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The object of thisBill isto make provision for:
(@ thefunctions of trustee corporations, and

(b) the licensing and supervision, including prudential supervision, of trustee
corporations, and
(c) therecognition of trustee corporations licensed in other States or Territories,

S0 as to enable atrustee corporation licensed in another State or Territory to
operate in [name of Sate or Territory].

Drafting Note 1. This draft does not take account of the consequences of the proposed
Corporations Law arrangements.
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Enacting formula:

Part 1 Preliminary

1

Name of Act
ThisAct isthe Trustee Corporations[ name of Sate or Territory] Act

2001.

2 Commencement

This Act commences on a day or days to be appointed by
proclamation.

3 Definitions

In this Act;

APRA means the Audradian Prudentid Regulation Authority
established by the Australian Prudential Regulation Authority Act
1998 of the Commonwealth.

board of a trustee corporation means the board of directors of the
trustee corporation.

certificate of transfer has the meaning given by section 84.
client of atrustee corporation includes the following:

@

()
©
(d)

©

any trustee, cestui que trust, executor, legatee, administrator,
spouse, next of kin, creditor or minor entitled to or interested in
any estate that is for the time being under the management or
control of the trustee corporation,

aperson for whose benefit trust property is held by the trustee
corporation,

aperson who creates atrust of which the trustee corporation is
the trustee (a settlor),

a beneficiary of an edate administered by the trustee
corporation, including a member of a class of beneficiaries of
adiscretionary trudt,

a person who has named the trustee corporation as executor
under hisor her will (atestator),
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()  any person otherwise contingently interested in any property
held by the trustee corporation or in an estate administered by
the trustee corporation,

(g0 if apersonreferred to in paragraphs (a)—(f) lacks capacity, any
parent, guardian or lega representative of the person or any
person authorised to act on the person's behalf.

corresponding law means a law of another participating State or
Territory that is prescribed by the regulations to be a corresponding
law to this Act.

Court means the Supreme Court.

director hasthe meaning given by section 9 of the Corporations Law.
exercise afunction includes perform a duty.

fail includes refuse.

function includes a power, authority and duty.

ingpector means a person appointed under section 130.

interest, in relation to land or other property, means.

(@  alegd or equitable estate in the land or other property, or

(b)  aright, power or privilege over, or in relation to, the land or
other property.

in the capacity of trustee includes the following (whether done or

jointly with any other person):

(@  asexecutor of the will of a deceased person,
(b) asadminigtrator of the estate of a deceased person,

(c)  astrustee or custodian trustee of any trust deed, declaration of
trust, settlement, covenant, agreement or will, whether
originaly appointed or not and whether appointed under hand,
under sedl, by order of a court or otherwise,

(d)  asjudicid trustee appointed by order of any court,

(e asmanager or administrator of the estate of a person who lacks
capacity to manage his or her afairs,

(f)  asagent, atorney or nominee,
(99 asfinancid manager of the estate of aminor.

legal practitioner means a person who has a right to carry on legal
practice as a solicitor or barrister in [name of Sate or Territory.
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liability means any liability or obligation (whether liquidated or
unliquidated, certain or contingent, or accrued or accruing).

licence means a licence granted under Part 7 (Licensing of trustee
corporations).

officer has the meaning given by section 9 of the Corporations Law.

participating State or Territory means a State or Territory that is a
party to the trustee corporations agreement.

proceeding means alega or other action or proceeding.

record includes information stored or recorded by means of a
compuiter.

related body corporate has the meaning given by section 50 of the
Corporations Law.

share means a share in the share capital of a corporation.
standard means a standard in force under Part 6. [See note to Part 6]
trustee corporation means a corporation:

(@ thatislicensed asatrustee corporation under Part 7 (Licensing
of trustee corporations), or

(b)  that islicensed as atrustee corporation under a corresponding
law, and that isauthorised under this Act to operate asatrustee
corporation.

trustee corporations agreement means the trustee corporations
agreement entered into between the partici pating Statesand Territories
on [specify date] (acopy of which isset out in Schedule 1 to thisAct)
or, if that agreement isamended or affected by another agreement, that
agreement as so amended or affected.

will includes a codicil and any other testamentary writing.

4  Operation of Corporations Law

1)

2

Except as provided by this Act, this Act operates in addition to, and
doesnot limit, the operation of the Corporations Law in respect of any
trustee corporation or any person.

If any provision of this Act isincons stent with the Cor porations Law,
this Act prevails over the Corporations Law to the extent of the
inconsistency.
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5 Crown not to be bound

This Act does not bind the Crown in right of [name of Sate or
Territory] except as, and to the extent, provided by the regulations.

6 Jurisdiction of Court not affected

The inherent power or jurisdiction of the Court in respect of the
supervision of trusts or trusteesis not affected by anything in this Act.
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Part 2 Functions of trustee corporations

Drafting Note 2. This Part includes the detailed provisons presently in the Trustee Companies
Act 1964 of New South Wales.,

Note. The following legislation applies to trustee corporations:

@)

(b)

©

Division 1

trustee corporations are registered under the Corporations Law, and are
regulated (in respect of such matters as their constitution and external
administration) under that Law,

trustee corporations carry out certain traditional operations (including acting
as executor of a will of a deceased person, or as administrator of the
estate of a deceased person and acting as personal representative or as
trustee of any trust deed, declaration of trust, settlement, covenant,
agreement or will), for which they derive power under this Act, and which
are regulated under this Act, and

some trustee corporations also carry out other operations (including acting
as trustees for unit trusts, for debenture holders or for managed investment
schemes and as trustees of public offer superannuation funds), for which
they derive power under the Corporations Law or the Superannuation
Industry (Supervision) Act 1993 of the Commonwealth, and which are
regulated under that Law or that Act.

General

7 Application of this Part
This Part applies to a trustee corporation:

@
()

that islicensed as atrustee corporation under Part 7 (Licensing
of trustee corporations), or

that is licensed as a trustee corporation under a corresponding
law, and that isauthorised under thisAct to operate asatrustee
corporation.

8 Functions conferred by this Act are in addition to other functions

Thefunctions conferred or imposed on trustee corporationsby thisAct
are in addition to and not in derogation of any functions conferred or
imposed on trustee corporations or on executors, administrators or
trustees by or under any other Act or law.
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Division 2

Functions relating to management of estates

9 Trustee corporation may act as executor and obtain probate

If atrustee corporation is named (either alone or jointly with any other
person) as executor in the will of any testator the trustee corporation

may:
(@&  act asexecutor, and
(b)  apply for and obtain probate of that will.

10 Person named as executor may authorise trustee corporation to take
out administration with will annexed

11

(1)

2

3)

This section applies if a person:

(@  isnamed (expressy or by implication) as executor in the will
of any testator, and

(b)  would be entitled to apply for and obtain probate of the will

without leave being reserved to any other person to apply for
probate.

In such a case, that person may, instead of applying for probate,
authorise atrustee corporation to apply for administration of the estate
with the will annexed.

A grant of administration of an estate with the will annexed may be
made to the trustee corporation if it is authorised under this section,
unless the testator by the will directed:

(@ that the office of executor should not be delegated, or
(b)  that atrustee corporation should not act in the trusts of the will.

Person entitled to administration with will annexed may authorise
trustee corporation to obtain administration with will annexed

A person who may apply for and obtain a grant of administration of
the edtate of a deceased person (whether with or without the will
annexed) may:

(@  joinwith atrustee corporation in an gpplication for a grant of
adminigtration of the estate to the person and the trustee
corporation jointly, or

(b)  instead of applying persondly, authorise a trustee corporation
to apply for and obtain a grant of administration of the estate.
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12 Power to appoint trustee corporation to discharge functions of
executor or administrator

The Court may, on the application of any executor or administrator
acting under any probate or letters of administration granted, appoint
atrustee corporation (either alone or jointly with any other corporation
or person) to beadministrator in place of the executor or administrator.

13 Trustee corporation may act as executor or administrator despite its
incorporation

If a trustee corporation is appointed executor or is granted
administration of any estate (whether with or without the will
annexed), either done or jointly with any other person, the trustee
corporation may do and perform dl acts and functions that belong to
the office of executor or administrator as fully or effectively as any
other executor or administrator.

14 Court's power to control or remove trustee corporation

A trustee corporation that has been appointed executor or
administrator is subject in all respects to the same control and to
removal or restraint from acting, and generally to thejurisdiction of the
courts, in the same manner as any other executor or administrator.

Division 3 Administration of small estates

Drafting Note 3. The following provisions may be more appropriately located in the legidation
of each jurisdiction that dedls with the adminigtration of wills.

15 Definition
In this Division:

prescribed amount means $100,000 or any other amount prescribed
by the regulations.

16 Election by trustee corporation to administer small testate estate

(1) A trustee corporation may, instead of obtaining probate of the will of
a deceased person (or adminigtration with the will annexed of a
deceased person'sestate), filein the Court an e ection to administer the
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property forming the estate according to the provisions of the person's
will, if:

@

()
(©

()

C)

the person has died testate, in or outside [name of Sate or
Territory], leaving property in [name of State or Territory] the
gross vaue of which, as estimated by the trustee corporation,
does not at the time of the filing of the election exceed the
prescribed amount, and

no person has obtained probate or obtained letters of
administration with the will annexed, and

the trustee corporation is entitled to apply for and obtain
probate or obtain letters of administration with the will
annexed, and

the election sets out:

0] the name, residence and occupation (as far as then
known to the trustee corporation) of the deceased
person at the date of the person's death, and

(i)  particulars of the property forming the deceased
person's estate, and

(iii)  the date of the deceased person's death as then known
to the trustee corporation, and

the dection states that, after due inquiries, the trustee
corporation believes that the document annexed to the election
is the deceased person's last will and that will has been vaidly
executed according to thelaw governing the execution of wills.

(20 When an dection isfiled under this section, the trustee corporation is
taken to be the executor or administrator (as the case may be) in dl
respects as if probate or administration had been duly granted to the
trustee corporation.

17 Election by trustee corporation to administer small intestate estate

(1) A trustee corporation may, instead of obtaining letters of
administration of the estate of a deceased person, file in the Court an
election to administer the estate, if:

@

the person has died intestate, in or outside [name of State or
Territory], leaving property in [name of Sate or Territory] the
gross vaue of which, as estimated by the trustee corporation,
does not at the time of the filing of the election exceed the
prescribed amount, and
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()
(©

()

no person has obtained letters of administration, and

the trustee corporation is entitled to apply for and obtain
administration of the estate, and

the election sets out:

0] the name, residence and occupation (as far as then
known to the trustee corporation) of the deceased
person at the date of the person's death, and

(i)  particularsof the property forming the deceased person's
estate, and

(iii)  the date of the deceased person's degth as then known
to the trustee corporation.

(2 When an dectionisfiled under this section, the trustee corporation is
teaken to be the administrator in al respects as if probate or
administration had been duly granted to the trustee corporation.

18 Election by trustee corporation to administer small partially
administered estate

(1) A trustee corporation may, instead of obtaining letters of
administration de bonis non of the estate of a deceased person, filein
the Court an eection to administer the unadministered property
forming part of the estate (the original estate), if:

@
()

©

(d)

©
(f)

a grant (the original grant) of probate or administration has
been made in respect of the original estate, and

the person to whom the origina grant or any subsequent or
subgtituted grant of probate was made has died leaving part of
the origina estate unadministered, and

the gross value, as estimated by the trustee corporation, of so
much of the part of the original estate so |eft unadministered as
iswithin[name of State or Territory] doesnot a thetime of the
€lection exceed the prescribed amount, and

no person has, since the death of the last executor or
administrator, taken out administration de bonis non in respect
of the origina estate, and

the trustee corporation is entitled to take out administration de
bonis non, and

the eection sets out:
0] the fact of the origina grant, and
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19

(i) the fact of the desth of the last executor or
administrator, and
(iii)  particulars of the property left unadministered.

(2 When an dection isfiled under this section, the trustee corporation is

taken to be the administrator of so much of the part of the origina
edtate left unadministered as is within [name of Sate or Territory] in
all respects asif administration de bonis non of the origina estate had
been duly granted to the trustee corporation.

Advertisement of election
(1) A trusteecorporation must publish anoticethat the trustee corporation

has filed an dection under this Divison.

(2) The notice is conclusive evidence that the trustee corporation is

rightfully entitled to administer under this Division.

(3) Thenoticeisto be published in:

(@ a newspaper circulating in the district where the deceased
personresided, if the deceased person resided in [name of Sate
or Territory] at the date of the person's death, or

(b) adaily newspaper circulating throughout [name of Sate or
Territory], in any other case.

20 Estate afterwards found to be of higher value

If, after filing an ection under this Division, the gross value of the
property to be administered exceedsthe prescribed amount, thetrustee
corporation must, as soon as practicable:

(@ fileinthe Court amemorandum stating that fact, and

(b) proceed in the ordinary manner to obtain probate or
adminigtration of the estate.

21  Will found afterwards

If, after an dection isfiled under this Division, alater will or wills (as
the case may be) is or are found:

(@&  thetrustee corporation must, as soon as practicable, file in the
Court a memorandum stating that fact, and

(b)  the trustee corporation automatically ceases to be executor or
administrator when the memorandum is filed, and
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Division 4

() if the trustee corporation is entitled to apply for and obtain
probate or obtain letters of administration, the trustee
corporation may file a further election under this Division (if
entitled to do so) or proceed in the ordinary manner to obtain
probate or administration, and

(d) if thetrustee corporation is not entitled to apply for and obtain
probate or obtain letters of administration [cite provision of
enacting Sate's or Territory'slegidation equivalent to section
40D of the Wills, Probate and Administration Act 1898 of New
South Wales] appliesin al respects as if a grant of probate or
administration to the trustee corporation had been revoked.

Powers relating to appointment as trustee,
receiver, attorney, manager or guardian

22 Trustee corporation may be appointed trustee, receiver, manager or
guardian

(1)

2

3)

(4)

If any court, judge or other person has power to appoint any person as.
(@  trustee or
(b)  receiver, or

(©)  manager or administrator of the estate of a person who lacks
capacity to manage his or her affairs, or

(d) financial manager of the estate of aminor,
atrustee corporation may be so appointed.

A trustee corporation may be appointed or may continueto act as sole
trustee in dl cases even though it is provided by the terms of the
instrument (if any) creating the trust or by the terms of any power or
otherwisethat thereisto be more than one trustee to perform the trust.

If atrustee corporation and oneor morenatural personsare co-trustees,
any one or more of the natura persons may retire, and the trustee
corporation is, for the purposes of any Act in force relating to the
retirement of trustees and the vesting of trust property, taken to be
equivalent to 2 trustees.

A trustee corporation must not be gppointed in any case in which the
instrument creating the trust or power expresdy forbids the
gppointment of atrustee corporation.
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23

24

)

Despite subsection (2), a trustee corporation must not be appointed,
and is not entitled to act, as sole trustee in any case in which the
instrument creating the trust or power expressly providesthat thereis
to be another trustee in addition to a trustee corporation or that a
trustee corporation must not be appointed or act as sole trustee.

Trustee corporation may act under power of attorney by managing
director

1)
2
3)

(4)

This section gpplies if atrustee corporation is gppointed attorney by
any person or by any corporation.

A trustee corporation may act (either alone or jointly with any other
person) under any such power of attorney.

All the powers conferred on a trustee corporation by the power of
attorney may be exercised by an individua acting with the trustee
corporation’s express or implied authority and on behaf of the trustee
corporation.

Nothing in this section authorises any person or corporation to confer
any power on the trustee corporation that cannot by law be delegated
or performed by an attorney.

Power to delegate trusts to trustee corporation

)

2

An executor, administrator or trustee may del egate by deed to atrustee
corporation (either aone or jointly with any other corporation or
person) asthe executor's, administrator's or trustee's attorney, all trusts
and powers as may by law be delegated.

All acts done by the trustee corporation within the scope of any such
delegation are, in favour of any persons deding with the trustee
corporation without notice of the degth of, or revocation of authority
by, the executor, administrator or trustee, taken to be vaid and
effectua despite the death or revocation.

25 Court's power to control or remove trustee corporation

A trustee corporation that has been appointed executor, administrator,
trustee, receiver, manager, guardian or attorney issubject in al respects
to the same control and to removal or restraint from acting, and
generdly to the jurisdiction of the courts, in the same manner as any
other executor, administrator, trustee, receiver, manager, guardian or
attorney.
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Division 5 General powers

26 General powers of trustee corporations

(1) This section applies if a trustee corporation is appointed trustee,
executor or administrator or is otherwise authorised to act under this
Part.

(2) Thetrustee corporation may exercise the following powersin relation
to trust property, unless expresdy prohibited by this Act or a
corresponding law or by or under an instrument creating the relevant
trust or power:

(@  sdl property by public auction or private contract, altogether or
in parts, and subject to any conditions that it thinks fit,

(b)  postponethesde, callinginand conversion of any property that
it has a duty to sdll, other than property that is of a wasting,
speculative or reversionary nature,

(c)  exchange property or join in a partition of property,
(d) lease property for aterm not exceeding 10 years and giveto a

lessee an option of renewdl if the aggregate duration of the
lease and any such renewa does not exceed 10 years,

(¢ enter into any share-farming agreement for a period not
exceeding 3 years,

()  for the purpose of preserving trust property, borrow money on
the security of the property, and secure the payment and interest
by mortgage or charge of the property, with or without a power
of sde, and enter into any covenants, provisons and
agreements that may be agreed on by the trustee corporation
and the mortgagee, and, without affecting the generality of that
power, exercise the power to give any such security in respect
of any debt or liability incurred prior to the trustee corporation's
appointment, and pay interest secured by any such mortgage or
charge out of theincomeor, if theincomeisinsufficient, out of
capital,

() repar property and charge the cost of those repairs ether to
capital or to income or apportion the cost between capital and
income as the trustee corporation may consider equitable,

(h)  make arrangements for providing indemnity insurance,

Page 14

G:\bi\99\B99-tc-d13.811 12/6/01, 5:59p

© 0o ~NOO OO w N

o
[ENES)

B e
2w N

=
[6)]

2R
® N O

N =
o ©

W W N DNDNDNDNDNDNNDN
P O ©O©W oW ~NO U WN PR

L A

w
(4]



consultation draft

Trustee Corporations [name of State or Territory] Bill 2001

27

28

(i)

do anything else that it is authorised to do by or under this or
any other Act.

(3) Thesepowersarein addition to, and do not limit, any other powers of
atrustee corporation.

(4) Inthis section, borrow meansto obtain financia accommodation.

Property vested in trustee corporation and another as trustees to be

held jointly

If any property is vested in atrustee corporation and a natural person
or in a trustee corporation and another corporation to the intent that
they should hold the property jointly in any fiduciary capacity or as
mortgagees they are taken to be joint tenants and not tenants in
common unless otherwise expressly provided.

Trustee corporation acting jointly

(1) This section applies if a trustee corporation is gppointed and acts
jointly with any other person as executor or administrator or as holder
of any of the following offices:

2

@
()
©

(d)

trustee,
recelver,

manager or administrator of the estate of a person who lacks
capacity to manage his or her affairs, or

financid manager of the estate of a minor.

If this section applies, the following provisions have effect:

@

()

the trustee corporation may, with the consent in writing of the
other person, exercise in relation to any of the property jointly
held or controlled, al or any of the functions conferred or
imposed by this Part that the trustee corporation, if acting done
would have had or might have exercised or discharged,

al money under the control of the trustee corporation and the
other person jointly may, with the consent in writing of the
other person, be dedlt with by the trustee corporation alonein
the same manner as money under the control of the trustee
corporation aone,
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©

the person acting jointly with the trustee corporation is
exonerated from any liability which, but for this paragraph,
might have arisen in consequence of the exercise of the
functions conferred by this section.

29 Bonds prohibited

No bond, recognizance or other security for the proper exercise of the
functions of atrustee corporation isto be required to be given by or on
behaf of the trustee corporation.

30 Acceptance of deposits by trustee corporation
(1) Despiteanythinginthe CorporationsLaw, atrustee corporation must

31

not:

@

()

accept a deposit of money with, or a loan of money to, the
trustee corporation or arelated body corporate from any estate
under its administration or management, or

except as provided by this Act, accept adeposit of money with,
or aloan of money to, the trustee corporation on its own behal f
from any other person or from any common fund constituted
under this Act.

Maximum penaty: 50 pendty units.

(2) Nothinginthissection affectsor limitstheinvestment of money of any
edtate by a trustee corporation in a common trust fund congtituted
under this Act.

Unclaimed money

(1) A trustee corporation must deal with unclaimed money (within the
meaning of this section) in accordance with the [insert name of
legidation of jurisdiction dealing with unclaimed money] asif it were
unclaimed money within themeaning of the[insert nameof legidation
of jurisdiction dealing with unclaimed money] Act.

(2) Inthissection, unclaimed money means.
(@  dl money that forms part of any estate of which a trustee
corporation is executor, administrator or trustee and that
remains unclaimed by the person entitled to the money for a
period of 5 years after the time when the money became
payable to that person, and
(b) Al interest accrued on that money.
Page 16
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Division 6

3)

The period of 5 yearsreferred to in subsection (2) () includes aperiod
before or after or partly before and partly after the commencement of
this section.

Accounts

32 Application of this Division

This Division applies to a trustee corporation:

(@ thatislicensed asatrustee corporation under Part 7 (Licensing
of trustee corporations), or

(b) that islicensed as atrustee corporation under a corresponding
law, and that isauthorised under thisAct to operate asatrustee
corporation.

33 Trustee corporation not required to file accounts

34

1)

2

3)

A trustee corporation, when acting alone in relation to any estate of a
deceased person, is not required to file, or file and pass, accounts
relating to the estate unless the Court, of its own motion or on
gpplication by or on behalf of any person interested in the estate, so
orders.

If atrustee corporation is appointed and acts jointly with any other
person in relation to any estate, the trustee corporation and that other
person are not required to file, or file and pass, accountsrelaing to the
estate unless that other person desires to claim commission under
Divison 8 or unless the Court, of its own motion or on application by
or on behdf of any person interested in the estate, so orders.

This section applies to estates committed to the administration or
management of atrustee corporation beforethe commencement of this
section and to estates so committed after that commencement.

Trustee corporation may be required to provide account in relation to
estate

1)

A trustee corporation administering or managing an estate must, on
application by any person with a proper interest in the matter, provide
that person with an account of:

(@  theassetsand liahilities of the estate, and
(b)  thetrustee corporation's administration of the estate, and
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35

2

3)
(4)

(¢  any investment made from the estate, and
(d)  any distribution made from the estate, and
()  any other expenditure (including fees and commissions) from

the edtate.

Where:

(@  atrusteecorporation has provided an account to a person under
this section, and

(b) that person appliesfor afurther account within 3 months from
the date on which that person was provided with the previous
account,

the trustee corporation need not provide afurther account in response
to that application until the expiration of that period of 3 months.

A trustee corporation may charge a reasonable fee for providing an
account under this section.

If atrustee corporation fails to provide a proper account under this
section, the Court may, on application by the person who sought the
account or any other person who has a proper interest in the matter,
exercise one or both of the following powers:

(@ it may order the preparation and delivery of proper accounts,

(b) it may order an investigation of the administration of the estate
by an officer of the Court or other person nominated in the
order,

and it may make any incidenta or ancillary orders.

Court may order audit

1)

2

The Court may, on any application under section 34, in addition to or
in subgtitution for any account to be furnished by the trustee
corporation under section 34, order that a person named in the order
must examine the accounts of the trustee corporation relating to the
estate in respect of which the order is made.

On the making of any such order, the trustee corporation:

(@  must give to the person named in the order a list of al the
accounts kept by it and must produce to the person at the office
of the trustee corporation at al reasonable timeswhen required
al profit and loss accounts and baance shests, al statements,
reports and notes (other than auditors reports or directors
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reports) attached to or intended to be read with any of those
accounts or balance sheets and al vouchers, papers and other
documents of the trustee corporation relating to the estate, and

(b)  must provide the person with al necessary information and al
other necessary facilities for enabling the person to make the
examination.

(3) The Court may make any order as to codts, either against the trustee
corporation or against the gpplicant, or as to payment of costs out of
the estate, that the Court thinks fit.

Division 7 Common trust funds

36 Power to establish common trust funds

A trustee corporation may establish one or more fundsto be known as
common trust funds.

37 Limitation on money comprising common trust fund

(1) A common trust fund maintained by atrustee corporation may include
only the following money:

(@ money administered by the trustee corporation as executor,
trustee or administrator of the estate of one or more deceased
persons or persons lacking capacity or as attorney under one or
more powers of attorney,

(b) money derived from the application or investment of such
money.
(2) However, money administered in relation to more than one client

cannot be mixed in acommon fund if the deed for the establishment
of common trust funds does not alow mixing of such funds.

38 Power to make advances from common trust fund

A trustee corporation may make advances from a common trust fund
for any purpose relating to any estate or trust in the course of
administration by it, having regard to the effect of the withdrawal of
funds on the fund as awhole.
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39 Operation of common trust funds

(1) If atrustee corporation establishes more than one common trust fund,
each must be allocated an appropriate distinguishing number.

(2) The trustee corporation must keep accounts showing at al times the
current amount for the time being at credit in the common trust fund
on account of each etate, trust, property or person.

40 Standards apply

A common trust fund must be established and operated in accordance
with any applicable standards.

Division 8 Power to charge commission and fees

41 Amounts chargeable by trustee corporation

(1) This section applies to every edtate that is committed to the
administration or management of a trustee corporation:

(@  asexecutor, adminigtrator, trustee or receiver, or

(b) asmanager or administrator of the estate of aperson who lacks
capacity to manage his or her affairs, or

(c)  asfinancia manager of the estate of aminor.

(2) A trustee corporation isentitled to receive out of the money belonging
to the estate only the following:

(& a commisson with respect to income or capita a a rate
prescribed by the regulations,

(b) amanagement feein respect of any management servicethat is
prescribed by the regulations and that is provided by the trustee
corporation in its administration or management of that estate,
being afee:

0] fixed by the directors of the trustee corporation from
time to time, and

(i) disclosed to the relevant clients of the trustee
corporation in accordance with section 44, and

(iii)  thatisreasonable having regard to thework involvedin
providing that service, and

(iv)  that does not exceed the maximum management fee
prescribed by the regulations,
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42

3)
4)

)

(6)

()

(8)

©)

1)

() if atrustee corporation, when acting asatrustee, isunder aduty
to take advice, the actual reasonable costs of obtaining the
advice,

(d) anyother commission therelevant testator hasin hisor her will
directed to be paid either in addition to, or instead of, the
commission provided for by this section.

Thecommission is payable out of theassetsof thetrustee corporation
comprising the estate on which the commission is chargeable.

The commission is to be accepted by the trustee corporation in full
satisfaction of any claim to remuneration for acting as the executor,
adminigtrator, trustee, receiver, manager, guardian or in any other
capacity. No other charges beyond the commission are to be made or
alowed, unless otherwise provided by this Act.

In addition to any commission, management fees and remuneration
that atrustee corporation is entitled to receive in accordance with this
Act, atrustee corporation is entitled to charge and receive from or out
of any income received by a common trust fund a fee for the
establishment, keeping (including the keeping of accounts) and
conduct of the common trust fund.

That feeis to be caculated, according to the value of the work done
and the servicesrendered, at arate not exceeding 1% per annum onthe
capita sums invested in the common trust fund during the period in
respect of which the incomeis received or allocated.

The commission that atrustee corporation is entitled to receive under
this section is not affected or diminished by the fact that any other
person may, or may not be, entitled to, or be alowed, commission in
respect of the same estate or fund.

Despite any other provision of this section, the payment of fees or
commission chargesin respect of an estateis subject to any order made
by a court or tribunal at the time of committing the trust under the
[insert name of Act of the jurisdiction dealing with protected estates].

This section issubject to any other statutory scheme that appliesto the
egeate.

Power of Court with respect to excessive commissions or fees

If the Court is of the opinion that the commission or fee charged by a
trustee corporation in respect of any estate is excessive, the Court may
of itsown motion or on the application of any person interested in the
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2

3)

estate, review the commission or fee and may, on the review, reduce
the commission or fee.

A person may not apply for the review of a commission or fee under
this section unless the person has utilised any fee review or complaint
procedureavailable under any gpplicablecode of conduct implemented
by the trustee corporation under Part 5.

If a commission or fee is reduced by more than 10%, the trustee
corporation to which thecommission or feeis payable must, unlessthe
Court in special circumstances otherwise orders, pay the costs of the
review.

43 Directors' fees

If an estate committed to the administration or management of atrustee
corporation hasan interest in acorporation and an officer of thetrustee
corporation, in hisor her capacity as such an officer, actsasadirector
of the corporation for purposes connected with the administration or
management of the estate:

(@& the trustee corporation is entitted to receive from the
corporation and to retain any director's fees that would be
payable to the officer had he or she so acted otherwise than in
his or her capacity as such an officer, and

(b)  nether the officer nor the estate is entitled to receive the fees
that the trustee corporation is entitled to receive under

paragraph (a).

44 Disclosure in relation to commissions or fees

)

2

A trustee corporation must discloseto aclient, in writing, any feesthat
the trustee corporation is entitled to receive from or in relation to the
etate.

That disclosure must occur:

(@  before or at the time of execution of instruments (if any)
creating the trust or power under which the trustee corporation
acts, and

(b)  within 14 days after the instruments (if any) creating the trust
or power under which the trustee corporation acts come into
effect, and

(c) onealier or later written request by the client.
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(3) Disclosure must bein accordance with acode of conduct set out under

(4) If, a thetime that an obligation under this section arises, the class of
clients of atrustee corporation is not closed, the obligation to disclose
fees to those clients is satisfied by publication of the fees in a
newspaper circulating generally throughout [name of Sate or
Territory].
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Part 3 Liability of trustee corporations and their

directors
45 Application of this Division
This Division applies to a trustee corporation:
(@  thatislicensed asatrustee corporation under Part 7 (Licensing
of trustee corporations), or
(b)  that islicensed as atrustee corporation under a corresponding
law, and that isauthorised under thisAct to operate asatrustee
corporation.
46 Meaning of “assets of corporation”
For the purposes of this Part, a reference to the assets of a trustee
corporation does not include any trust estate.
47 Assets of trustee corporation liable for proper administration of estates
All thecapital and all other assetsof any trustee corporation areliable:
(@  for the proper administration of al estates of which the trustee
corporation acts as executor or administrator, including when
appointed as executor or administrator under section 25, and
(b)  for the due execution of the powers conferred on the trustee
corporation under section 23.
48 Liability of directors with respect to management of estates and other
functions
(1) Thissection applies when a trustee corporation:
(8  obtainsagrant of probate or letters of administration, or
(b) isappointed or actsin any of the following offices:
0] astrustee,
(i)  asrecaver,
(i)  as manager or adminigtrator of the estate of a person
who lacks capacity to manage his or her affairs,
(iv)  asfinancid manager of the estate of a minor,
(v)  asatorney under apower of attorney.
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2

3)

Each director of atrustee corporation isjointly and severaly liable:

(@  for the due administration of any estate entrusted to the trustee
corporation during his or her term of office, and

(b)  for the proper exercise during hisor her term of office of hisor
her functions of any officein which the trustee corporation was
appointed or acted.

Each officer of the trustee corporation is liable by process of
attachment, commitment for contempt or by other processto al courts
having jurisdiction in that behaf in the event of disobedience to the
rules, orders and decrees of such courts made againgt the trustee
corporation in the same manner and to the same extent:

(@  asif theofficer had persondly obtained the grant of probate or
letters of administration and had acted as executor,
adminigtrator, trustee, receiver, manager or guardian, and

(b) asif the rule, order or decree had been made against them
persondly instead of againgt the trustee corporation.

49 Liability of estate not affected by liability of any director

Despite the persond liability of any director by virtue of section8, the
capital and al other assets of the trustee corporation remain ligble for
any pecuniary loss that may be occasioned by or that may happen
through any breach of trust committed or function exercised, or any
neglect in the performance of any trust or exercise of any function by
the trustee corporation or any of its officers, whether the trust or
function isimplied by the law or expressly conferred or imposed by
the instrument (if any) under which the trustee corporation acts.

50 Court may restrain sale of shares or voluntary winding up

D)

Despite the Corporations Law, aperson must not, without the consent
of the Court, proceed to wind up a trustee corporation voluntarily if
any estate in respect of which the trustee corporation is executor,
adminigtrator, trustee, receiver, manager or guardian, remainsinwhole
or in part unadministered.
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(2) Any personinterested in such an estate or who hasany claimin respect
of any such estate may apply to the Court to do either or both of the
following:

(@  torestrain any director or shareholder from disposing of any
shares the director or shareholder may hold in the trustee
corporation,

(b)  torestrain the voluntary winding up of the trustee corporation.

(3) Thissection applies only to atrustee corporation that is licensed as a
trustee corporation under Part 7 (Licensing of trustee corporations).
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Part 4 Minister’s powers

51 Operation of this Part
This Part does not limit the functions of the Minister under any other

law.

52  Application of this Part
This Part applies to a trustee corporation:

@
()

that islicensed as atrustee corporation under Part 7 (Licensing
of trustee corporations), or

that is licensed as a trustee corporation under a corresponding
law, and that isauthorised under thisAct to operate asatrustee
corporation.

53 Functions of Minister to regulate trustee corporations
(1) Thefunctions of the Minister are:

@
()
©

(d)
©

(f)

@

to license trustee corporations under this Act, and
to supervise and regulate trustee corporations, and

to supervise and enforce compliance by trustee corporations
with this Act and with any applicable standards, and

to protect the interests of clients of trustee corporations, and

to otherwise undertake the administration and enforcement of
this Act, and

to enter into agreements, or make arrangements, with Ministers

of other participating States or Territories concerning:

0] the supervision and regulation by the Minister of trustee
corporations licensed under the corresponding law in
those States or Territories, and

(i)  the supervision and regulation by those Ministers of
trustee corporations licensed under this Act, and

to carry out any other functions conferred on the Minister by or
under this Act.

(2) TheMinister has power to do al things necessary or convenient to be
done for, or in connection with, the performance of the Minister's
functions.
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54  Minister to have regard to powers of other enforcement bodies

55

56

(1)

2

In exercising his or her enforcement powers under this Act in relation
to trustee corporations licensed under Part 7 (Licensing of trustee
corporations) or under a corresponding law, the Minister is to have
regard to the enforcement powers exercisable by the Audtraian
Securitiesand Investments Commissionand APRA, and the prudential
schemeunder the Australian Prudential Regulation Authority Act 1998
of the Commonweslth, in relation to the trustee corporation.

In exercising his or her enforcement powers under this Act in respect
of trustee corporations licensed under a corresponding law, the
Minister isto aso have regard to the enforcement powers exercisable
by the relevant corresponding Minister of the participating State or
Territory in which the trustee corporation is licensed as a trustee
corporation.

Delegation of functions to APRA or another person

(1)

2

3)

The Minister may delegate to APRA or any other person any or al of
the functions of the Minister under this Act (other than this power of
conferral).

For this purpose, the Minister is authorised to enter into an agreement
with the Commonwealth/Commonwedlth Treasurer, on behalf of
[name of Sate or Territory] to delegate functionsto APRA.

A matter or thing done or omitted to be done by a person to whom
powers are delegated by or under this section does not, if the matter
was done or omitted to be done in good faith in execution of this Act,
subject APRA, the person to any action, liability, claim or demand.
Any such action, liability, claim or demand lies instead against the
Minister.

Minister may direct making of application for winding up under
Corporations Law

(1)

2

Without limiting the other persons who have standing under the
Corporations Law, the Minister may apply for an order to wind up a
trustee corporation under Part 5.4A of the Corporations Law.

This section applies only to atrustee corporation that is licensed as a
trustee corporation under Part 7 (Licensing of trustee corporations).
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Part 5 Code of Conduct

57

58

59

Code of conduct

(1) Itisacondition of every licence granted under this Part that a trustee
corporation must be a party to a code of conduct.

(2) A trustee corporation may comply with that condition either by:
(@  establishingits own code of conduct, or

(b) being a member of an industry organisation that has an
established code of conduct.

(3) Any such code of conduct must be approved by the Minister.

Matters that must be included in a code of conduct

(1) Without limiting the mattersthat may beincluded in acode of conduct,
a code of conduct must includes a procedure for the resolution of
complaints made againgt the trustee corporation in relation to fees or
commissions by a client of a trustee corporation or any other person
with a proper interest in the administration of the trust.

(2) The code of conduct must include specific procedures for the
resolution of complaints about:

(&  whether the trustee corporation is complying with the
obligations imposed by this Act in relation to the disclosure of
fees and commissions, and

(b)  the amount of any fee or commission payable to the trustee
corporation, and

()  the services provided by the trustee corporation in relation to
the administration of trusts.

Trustee corporation must implement and utilise code of conduct for
every complaint

To avoid doubt, a trustee corporation licensed under this Part must
implement and utilise the relevant code of conduct in respect of every
complaint made against the trustee corporation:

(@  byaclient of thetrustee corporation, or other person, to whom
the Code applies, whether in [name of State or Territory] or in
another State or Territory, or
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(b) participatinginrelation to any activity or other matter arisingin
[name of Sate or Territory] or in another State or Territory.
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Part 6 Standards

Drafting Note 4. This Part will be enacted only in the lead jurisdiction. In the other jurisdictions
the definition of “standard” will refer to a standard in force under this Part (as in force from time
to time).

60 Minister may make, amend or repeal standards

(1) TheMinigter of [name of lead State or Territory] may make standards,
including prudential standards, for the purpose of this Act and may
amend or reped any existing standard.

(2) TheMinister must not make, amend or repeal a standard without the
approva of the Ministeria Council.

(3) In this clause, Ministerial Council means the Ministerid Council
established under the trustee corporations agreement

61 Contents of standards
(1) A standard may be made with respect to the following matters:
(@ theaffarsor activities of trustee corporations,
(b) thecriteriafor issuing alicence to atrustee corporation,

() thegovernance of trustee corporations, including:
0] the independence of directors, and
(i)  the involvement of directors in related party
transactions, and
(@iii)  interna systemsfor risk management, solvency, capital
adequacy and accounting standards,

(d)  provisonswith respect to codes of conduct under Part 5,

() the matters to be dedlt with in deeds for the establishment of

common trust funds, including matters such as:

0] the nature and, if applicable, the minimum rating of
investments, and

(i)  thefrequency of distribution of income, and

(i)  the fees charged by a trustee corporation in respect of
common trust funds, and

(iv)  any other mattersthat are appropriate, having regard to
the nature of the fund,
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62

63

()  the supervison of trustee corporations by Ministers of
participating States or Territories, including the practices and
procedures to be adopted in carrying out that supervision,

(9 theadministration and enforcement of this Act by Ministers of
participating States or Territories,

(h)  any other matters in relation to which this Act authorises or
requires (whether expresdy or by implication) standards to be
mede.

(2) In this section, affairs the meaning given by section 53 of the
Corporations Law.

Gazettal of standards

(1) A standard, or an amendment to or reped of a standard, comes into
force on the day that the standard, amendment or reped is published
in the Gazette or on a later day specified in the standard.

(2) TheMinister must arrange for a standard, an amendment to or repesl
of astandard to be published in the Gazette of each other participating
jurisdiction at the same time as, or as soon as practicable after, its
publication in the Gazette.

Procedures before making, amendment or repeal of standards

(1) A standard must not be made, amended or repealed under section 60
unless this section or section 64 (Urgent standards) is complied with
in relation to the making, amendment or reped of the standard.

(2) TheMinister must, not later than 60 days before the Minister makes,
amends or repedls a standard, publish a notice in the Gazette, in the
Gazette of each other participating State, in a newspaper circulating
generally in[nameof Sateor Territory] and in each other participating
State or Territory, explaining succinctly the purpose, and intended
operation, of the standard, amendment or repedl.

(3) A notice under subsection (2) must:

(&  describe any recommendation that gave rise to the standard,
amendment or repedl, and

(b) invite written suggestions on the proposed standard,
amendment or repedl to be givento the Minister within 30 days
after publication of the Gazette notice.
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64

65

(4)

)

(©)

()

(8

The Minister must make copies of any recommendation and of each
suggestion and comment given to the Minister availablefor inspection
and purchase at the principal office of the Department administered by
the Minigter.

The Minister must comply with subsection (4) in relation to a
suggestion or comment as soon as practicable after the suggestion or
comment is made.

TheMinister must consider all suggestionsand commentsgivento him
or her under this section before making, amending or repealing any
standard.

The Minister must not make, amend or repea a standard unless the
Minister issatisfied that sufficient consultation has occurred under this
sectionin[name of State or Territory] and any other participating State
or Territory.

Contravention of thissection inre ation to aresolution to make, amend
or reped a standard does not affect the validity of the standard.

Urgent standards

1)

2

3

If the Minister determines that it is necessary, because of urgent
circumstances, for astandard to be made, amended or repeal ed without
complying with section 63, the Minister may make, amend or repeal
the standard.

If the Minister makes, amends or repeal sastandard in accordance with
a determination under subsection (1), the Minister must immediately
publish a copy of the determination in the Gazette, together with a
succinct statement of its reasons for making the determination.

A standard, amendment or repeal made by virtue of a determination
under subsection (1) has effect for only 6 months or, if alesser period
is specified in the resolution, that period.

Application of variation under standards

1)

2

A standard may provide that its operation in relation to a particular
trustee corporation may be varied by the Minister by temporarily
changing arequirement of the standard as allowed under the standard.

If astandard provides that the operation of the standard in relation to
a particular trustee corporation may be varied by the Minister by
temporarily changing arequirement of the standard, the Minister may
temporarily change the requirement as alowed under the standard.
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66

67

3)

(4)

The Minister may make a variaion only in relation to a trustee
corporation that is licensed under Part 7 (Licensng of trustee
corporations).

This section does not limit section 53 (Functions of Minister to
regulate trustee corporations) or section 61 (Content of standards).

Transitional arrangements

(1)

2

A sandard, including a standard that imposes requirements, or
increases the requirements already imposed by a standard, may make
trangtional provision for the purpose of alowing additiona time to
comply with the requirements.

This section does not limit by implication section 61.

Matters for which standards may make provision

(1)

2

3)

(4)

)

A standard may make provision with respect to a matter by applying,
adopting or incorporating (with or without modification) provisionsof:

(@  anylaw of the Commonwedth, a State or Territory or aforeign
country, or

(b)  any document.

If a standard makes provision with respect to a matter by applying,
adopting or incorporating provisons of a law or document, the
provisons asin force at that time are to be attached to the resolution
by which the standard is made, and are taken to be incorporated in the
standard.

A standard may:

(@  apply generally to al persons, matters and things or be limited
inits application to particular persons, matters and things, and

(b)  otherwise apply generdly or be limited in its gpplication by
reference to specified exceptions or factors.

A standard may:

(@  apply differently according to different specified factors, or

(b) otherwise make different provison in reation to different
persons, matters or things.

A standard may authorise any matter or thing to be from timeto time
determined, applied or regulated by any specified person or body.
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(6) A standard may make provision with respect to a particular aspect of
amatter despite the fact that provision is made by or under this Act or
a corresponding law in relation to another aspect of the matter or in
relation to another matter. However, astandard that isincons stent with
this Act or the regulationsisinvalid to the extent of the inconsistency.

(7) Inthissection:
country includes:
(@  afederation, or
(b) adate, province or other part of afederation.

68 No discrimination on ground of connection with particular States

A standard must not discriminate between trustee corporations on the
ground of their connection with particular States.
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Part 7 Licensing of trustee corporations

Drafting Note 5. A corporation that acts as a trustee corporation cannot exercise the powers set
out in Part 2 of this Bill unlessit islicensed under the Act.

Division 1 Prohibition

69 Holding out as trustee corporation
A person must not represent that a corporation:
(@  isatrustee corporation, or

(b) isavallableto do work that a corporation can only doif itisa
trustee corporation,

unless the corporation is atrustee corporation.
Maximum penalty: 50 penaty units.

Division 2 Licences

70 Applications for licences
(1) A corporation may apply to the Minister for alicence.
(2) An application must be:
(@ inaform, and madein the manner, set out in the standards, and

(b)  accompanied by an application fee of an amount prescribed by
the regulations, and

()  accompanied by any information and evidencethat the Minister
may request for the purposes of determining the application,
including such evidence as the Minister requires:

0] that the corporation is qualified to obtain a licence
(including that it meetsthe standardsfor licensing), and

(i)  that the corporation, if licensed, will be able to comply
with this Act and al applicable standards.
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71

3)

(4)
)

The Minister may require further information and evidenceto begiven
in connection with an application, including information about any
related body corporate of the applicant corporation .

The Minister may require the application, and any such information or
evidence, to be verified by statutory declaration.

An application is not duly made until any requirement under this
section is complied with.

Determination of applications

(1)
2

3

(4)

)

After consdering an application, the Minister may grant a licence to
the applicant, or refuse the application.

TheMinister must not grant alicenceto acorporation unlessheor she
has considered:

(@  whether or not thedirectorsand management of the corporation
have sufficient expertise in the conduct of persond trustee and
estate management work, and

(b)  whether or not thedirectorsand management of the corporation
have a long-term commitment to deliver persona trustee and
estate management services, and

() any criteria for licensng a trustee corporation set out in the
standards, and

(d)  whether or not the trustee corporation is able to comply with
the standards, and

()  any other matter that the Minister considers appropriate.

The Minister may refuse an application on any of the grounds on
which the Minister may cancel alicence, that is, on any of the grounds
listed in section 76 (1).

The Minister must cause notice of his or her decison (including
reasons for the decision, if the decision isto refuse the application) to
be given to the applicant within 14 days after the decision is made.

A person may, on payment of the fee prescribed by the regulations,
obtain from the Minister a certified copy of the licence of a trustee
corporation.
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72 Special requirements regarding qualifications of directors
The Minister must not licence a trustee corporation unless:

@
()

©

(d)

the trustee corporation has at least 3 directors,

if the trustee corporation has more than 3 directors—at least 3
directors (including any managing director) are natural persons
who ordinarily reside within Austraia, and

if the trustee corporation has 3 directors—at least 2 directors

(including any managing director) are naturad persons who
ordinarily reside within Augtralia, and

if atrustee corporation has amanaging director—the managing
director is a natural person who ordinarily resides within
Augrdia

73 Minister to be notified of certain changes
(1) Within one month of any:

74

75

@
()
(©

change in directors of atrustee corporation, or
change in the address of a director of a trustee corporation, or

change in the address of the registered office of a trustee
corporation,

the trustee corporation must lodge with the Minister or a person to
whom the Minister has delegated functions under section 55
particulars of the change accompanied by any documents prescribed
by the regulations.

(2) This section applies only to a trustee corporation licensed under this
Part.

Duration of licences

(1) A licence takes effect on the date on which it is granted.
(2) A licence continues in effect until it is cancelled.

Review of licences

(1) The Minister may review a licence for any reason that the Minister
considers appropriate.

(2) The Minister must notify each relevant corresponding Minister of a
participating State or Territory in which the trustee corporation carries
on business of any review of the licence of that trustee corporation.
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76 Cancellation of licences
(1) TheMinister may cancel alicence on any of the following grounds:

@
()
©
(d)
©
(f)
@

(h)

()

that the trustee corporation has requested the cancellation of the
licence,

that the trustee corporation cannot demonstrate a capacity or
willingness to undertake probate and trustee work,

that the trustee corporation has faled to comply with an
applicable standard or licence condition,

that thetrustee corporation hasfailed to comply withacommon
law duty astrustee,

that the trustee corporation has failed to comply with the
requirements regarding directors set out in section 71,

that the trustee corporation has failled to comply with its
obligation to disclose fees under section 44,

that thereisno approved policy of indemnity insurancein force
with respect to the trustee corporation for an amount that isnot
less than the amount determined by the standards in respect of
the trustee corporation concerned,

that the trustee corporation has faled to comply with a
requirement under this Act to furnish any record, document or
information or if any record, document or information so
furnished fails to give a satisfactory explanation of the trustee
corporation's conduct,

that the trustee corporation, or any of its officers, has been
convicted of an offence against this Act or the regulations or
against a corresponding law or the regulations made under that
law.

(2) For the purposes of subsection (1) the Minister may take into account
any conduct of the trustee corporation that occurred outside of [name
of Sate or Territory].

(3) The Minister must cause notice of his or her decision to cancel a
licence to be given to the trustee corporation. The notice must include
the reasons for the decision (except when the cancdllation is a the
request of the trustee corporation).

(4) A cancdlation of alicencetakes effect when notice of the cancellation
isserved on the trustee corporation or on any later date specified inthe

notice.
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(5) The Minister must consult the Minister of every State or Territory in
which the trustee corporation carries on business in relation to the
proposed cancellation.

77 Directions to trustee corporation

(1) After conducting areview of the licence of atrustee corporation, the
Minister may give the trustee corporation a direction in writing not to
take on new business in the capacity of trustee.

(2) A trustee corporation must not contravene such a direction.
Maximum penalty: 100 penalty units.

Division 3 Transfer of personal trust business after
cancellation of licence

78 Obijects of this Division
The principal objects of this Division are;

(@ to provide for the transfer of certain property held in the
capacity of trustee by atrustee corporation in respect of which
a decision has been made to cancel its licence, immediately
before the decision takes effect, to another trustee corporation,
as an interim measure, and

(b)  toprovidethat certain appointmentsor nominations (whenever
made) of such atrustee corporation inthe capacity of trusteeare
taken to be appointments or nominations of the replacement
trustee, and

() torequirethe sde of the relevant property as soon as possible.

79 Definitions
In this Division:

compulsory transfer determination means a determination under
section 80.

trustee corporation business, in relation to a trustee corporation,
means property vested in the existing trustee corporation in its capacity
as trustee but not interests in managed assets that are interest in
managed i nvestment schemes within the meaning of the Corporations
Law and includes the assets and liabilities of the trustee corporation
that are so vested.
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80 Compulsory transfer determinations

81

(1)

2

3)

(4)

The Minister may, in writing, make a determination (the compulsory
transfer determination) that there is to be a transfer of trustee
corporation business from one trustee corporation licensed under Part
7, or person appointed as receiver or controller of such a trustee
corporation (the transferring corporation) to another trustee
corporation licensed under this Act or a corresponding law (the
receiving corporation).

The Minister may make a determination only if:

(@ the Minigter has cancelled the licence of the transferring
corporation, and

(b) the Minigter is satisfied that the transfer is in the interests of
clients of the transferring corporation when viewed as agroup,
and

(¢ the Minigter is satisfied that the transfer is in the interests of
clients of the receiving corporation, and

(d) the Miniger is satisfied that the board of the receiving
corporation has consented to the transfer, and

(& theMinigter issatisfied that thetransfer isin the public interest.
The determination must include particulars of the transfer, including:

(@ the names of the transferring corporation and the receiving
corporation, and

(b)  whether it will be a totd transfer or a partia transfer of the
transferring corporation's trustee corporation busness, and

(¢ if it will be apartid transfer, an indication of the part of the
transferring corporation's business that isto be transferred.

The determination must include a statement of the reasons why the
determination has been made.

Consent of receiving corporation

1)

2

The consent referred to in section 80 (2) (d) remainsin force until itis
withdrawn by the receiving corporation's board with the agreement of
the Minigter.

The Minister may agreeto the consent being withdrawn if the Minister
congdersit appropriate to alow the consent to be withdrawn having
regard to:
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(@  circumstancesthat have arisen since the consent was given, or

(b)  circumstancesthat werein existence at or before thetimewhen
the consent was given but that were not known to the receiving
corporation's board when it gave its consent, or

()  any other relevant matter.

82 Determinations may impose conditions

1)

2

3)

(4)

)

(©)

The compulsory transfer determination may impose conditions of
either or both of the following kinds:

(@  conditionsto be complied with by the transferring corporation
or the receiving corporation before a certificate of transfer is
issued in relation to the transfer of business,

(b) consderations to be complied with by the transferring
corporation or the receiving corporation after a certificate of
transfer has beenissued or hascomeinto forceinrelaiontothe
transfer of business.

The Minister may, by notice in writing given to the transferring
corporation, vary or revoke any condition of a determination if the
Minister is satisfied that the variation or revocation is appropriate.

Thetransferring corporation or the receiving corporation may apply in
writing to the Minister to have a condition of a kind referred in
subsection (1) (b) that appliesto it varied or revoked.

The Minister may, by notice in writing given to the corporation that
made the application, approve the variation or revocation if the
Minister is satisfied that the variation or revocation is appropriate. A
variation or revocation that is approved by the Minister has effect
accordingly.

Thetransferring corporation or thereceiving corporation isguilty of an
offenceif:

(@ acondition of a kind referred to in subsection (1) (a) or (b)
appliesto that corporation, and

(b)  that corporation failsto comply with the condition.
Maximum penalty (subsection (4)): 50 penalty units.
A transferring corporation is not guilty of an offence under this Act

merely because the corporation iscomplying with acondition of akind
referred to in subsection (1) (@) or (b).
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83

84

Notice of determination

The Minister must give a copy of the compulsory transfer
determination to the transferring corporation and the receiving
corporation.

Certificate of transfer

(1)

2

3)

(4)

If:

@
()
©

theMinister hasmadeacompul sory transfer determination, and
the Minister considers that the transfer should go ahead, and

the consent referred to in section 80 (2) (d) has not been
withdrawn under section 81,

the Minister must, in writing, issue a certificate (a certificate of
transfer) stating that the transfer isto take effect.

The certificate must;

@
(b)
(©

()

C)

include the names of the transferring corporation and the
receiving corporation, and

state whether the transfer isatota transfer or apartia transfer,
and

if it isapartia transfer, include, or have attached to it:

0] alisgt of the estates the assetsand liabilities of which are
being transferred to the receiving corporation, and

(i)  any approved statement under section 80, and

state when the certificate is to come into force (either by
specifying a date as the date it comes into force, or by
specifying that the date it comesinto forceis adate worked out
in accordance with provisions of the certificate), and

be signed by the Minigter.

The certificate may include provisons specifying, or specifying a
mechanism for determining, other thingsthat are to happen, or that are
taken to be the case, in relation to assets and liabilities that are to be
transferred, or in relation to the transfer of business that is to be
effected, whether the transfer istota or partial.

The certificate comes into force in accordance with the statement
included in the certificate as required by subsection (2) (d).
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85 Notice of certificate
The Minister must:

@
()

give a copy of the certificate of transfer to the transferring
corporation and the receiving corporation, and

give notice of the issue of the certificate in a newspaper
circulating generally throughout [name of Sate or Territory].

86 Time and effect of compulsory transfer

(1) When a certificate of transfer under this Act or a corresponding
provison of a corresponding law comes into force, the receiving
corporation becomes the successor in law of the transferring
corporation, to the extent of the transfer. In particular:

2

@

()

©

if the transfer is a tota transfer, al the assets (including
common trust funds) and liabilities of the transferring
corporation held inits capacity astrustee, wherever those assets
and liabilities are located, become (respectively) assets and
liabilities of the receiving corporation in its capacity as trustee
without any transfer, conveyance or assignment, and

if the transfer is a partia transfer, dl the assets (including
common trust funds) and liabilities of the estates in the list
referred to in section 84 (2) (c), wherever those assets and
ligbilities are located, become (respectively) assets and
ligbilities of the receiving corporation in its capacity as trustee
without any transfer, conveyance or assignment, and

to the extent of thetransfer, the duties, obligations, immunities,
rights and privileges applying to the transferring corporation
apply to the receiving corporation.

If the certificate includes provisions of akind referred to in section 84

)
@

()

if the provisions specify that particular things are to happen or
are taken to be the case, those things are, by force of this
section, taken to happen, or to be the case, in accordance with
those provisions, and

if the provisions specify a mechanism for determining things
that areto happen or are taken to bethe case, things determined
in accordance with the mechanism are, by force of this section,
taken to happen, or to be the case, as determined in accordance
with that mechanism.
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87 Substitution of trustee corporation

88

89

(1)

2

Any appointment or nomination of the transferring corporation as
trustee, executor or otherwise in the capacity of trustee is taken to be
an appointment or nomination of the receiving corporation.

This section applies to an appointment or nomination:

(@  whether made (or purporting to be made) before, on or after the
commencement of this Division, and

(b)  whether the appointment or nomination:
0] isin effect on that date, or
(i)  takeseffect after that date, or
(i)  hastaken effect previoudy but somefurther act or thing
IS necessary to perfect the appointment to or
undertaking of the office.

Liabilities for breach of trust and other matters not affected by this Act

1)

2

Nothing in this Division affects any liabilities of the transferring
corporation for breach of trust, misfeasance, non-feasance or the
exercise of or failure to exercise any discretion in the capacity of
trustee occurring beforethetransfer of the corporation’ sbusinessunder
this Division.

Nothing in this Act affects any rights of the transferring corporation to
indemnity in respect of those liabilities.

Evidence of transfer of business

(1)

2

The certificate of transfer given under section 81 is, in any legd
proceedings, conclusive evidence of the vesting of any trustee
corporation business pursuant to this Division.

A certificate under the sedl of the receiving corporation to the effect
that trustee corporation business specified in the certificate has been
vested in it pursuant to this Act is conclusive evidence of the matters
certified for the following purposes:

(@  any application by the receiving corporation to be registered
under [therelevant legidation of thejurisdiction] relatingto the
registration of interestsin real property,

(b)  any application by the receiving corporation or a successor in
title of the receiving corporation to bring land under [the
relevant legidation of the jurisdiction] relating to the
registration of interestsin real property,
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90

91

92

93

() any transfer, conveyance, reconveyance, mortgage or other
instrument or dealing whatever in respect of any interest in any
land,

(d)  any creation of an easement or other interest in respect of any
land.

Exemption from [stamp] duty

(1)

2

An ingtrument executed only for:

(@  thepurpose of giving effect to this Division, or

(b) apurposeancillary to, or consequentia on, the operation of this
Division,

is exempt from duties under the [insert name of Act].

Onthe application of thereceiving corporation, thevesting of business
in the receiving corporation pursuant to this Divison is to be given
effect to without payment of any fee.

Construction of references to transferring corporation

On and from the date on which a certificate of transfer takes effect, in
any instrument of any kind, areference to the transferring corporation
istaken to be areferenceto the receiving corporation in respect of any
business transferred in accordance with this Division.

Income or other distribution received by transferring corporation

The transferring corporation is to promptly account to the receiving
corporation for any income or other distribution received by the
transferring corporation after the transfer of the transferring
corporation’s businessif the income or distribution arises from any of
the transferring corporation’s business transferred pursuant to this
Division.

Access to records

The trandferring corporation is, a the request of the receiving
corporation, to give the receiving corporation accessto al corporate,
accounting and other records, documents or information in its
possession that relate to property in respect of which the receiving
corporation isto act inthe capacity of trustee pursuant to thisDivision.
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94 Trust property unable to be transferred

The transferring corporation and the receiving corporation are to do
everything necessary to vest in the receiving corporation any property
held by the transferring corporation in the capacity of trustee if that
property cannot be vested in the receiving corporation under this Act
(for example, because the vesting of the property is not governed by
the laws of [name of Sate or Territory]).

95 Transferring corporation required to contact certain persons

(1) When the licence of a trustee corporation is cancelled, the trustee
corporation must take all reasonable steps to contact:

@

()

al personswho have executed and lodged instruments, such as
wills, that have not yet come into effect, but will potentialy
lead to property being held by the trustee corporation in the
capacity of trustee, and

al persons who have appointed the trustee corporation as
trustee.

(2) The trustee corporation must also advertise the cancdlation, in
accordance with any requirementsimposed by the Minister at thetime
of cancellation.

(3) Thetrustee corporation must advise them of:

Division 4

@
()

the cancellation of its licence, and

thetransfer of thetrustee corporation’ sbusinessto thereceiving
corporation.

Application of Act to trustee corporations licensed
in other States or Territories

96 Trustee corporations licensed in other States or Territories required to
notify Minister

(1) A trusteecorporationlicensed under acorresponding law that proposes
to carry on business as a trustee corporation in [name of Sate or
Territory] must notify the Minister (or the person to whom the
Minister has delegated powers under section 55) in writing.
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97

98

(2) A trustee corporation that has notified the Minister in accordance with

subsection (1) is authorised to act as atrustee corporation in [name of
Sate or Territory].

Application of Act to trustee corporations licensed in another State or
Territory

Except as specificaly provided by a particular provision of this Act,
the provisions of this Act apply, with al necessary modifications and
any prescribed modifications, to atrustee corporation authorised to act
as a trustee corporation under section 96 asiif the trustee corporation
were licensed under Part 7.

Minister to be notified of certain changes regarding trustee
corporations licensed in other States or Territories

Within one month of any:

(@  changeinthedirectorsof atrustee corporation authorised to act
as atrustee corporation in [name of Sate or Territory] under
section 96, or

(b)  changein the address of the registered office of such atrustee
corporation, or

() change in the name under which a trustee corporation
authorised to act as a trustee corporation in [name of Sate or
Territory] under section 96 carries on business in the
participating State or Territory in which it is licensed,

the trustee corporation must lodge with the Minister (or the person to
whom the Minister has delegated powers under section 55) particulars
of the dteration or change accompanied by any documents prescribed
by the regulations.

99 Cessation of business to be notified

(1) A trusteecorporation authorised under section 96 (2) to act asatrustee

corporation in [name of State or Territory] must, within 7 days of
ceasing to carry on business as a trustee corporation in [name of Sate
or Territory], notify the Minister (or the person to whom the Minister
has delegated powers under section 55) in writing of that fact.

Maximum penalty: 50 penaty units.
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(2) On netifying the Minister that it has ceased to carry on business as a
trustee corporation in [name of Sate or Territory], a trustee
corporation is ho longer authorised to act as a trustee corporation in
[name of Sate or Territory] and isno longer obliged to comply with
this Division.

(3) For the purpose this section, a corporation ceasesto carry on business
as atrustee corporation if [instructions required].
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Part 8 Shareholding restrictions

Division 1

Preliminary

100 Definitions

101  Appl

Division 2

Schedule 2 sets out definitions of expressions used in this Part.

ication of this Part
This Part applies only to a trustee corporation that is licensed as a

trustee corporation under Part 7 (Licensing of trustee corporations).

15% shareholding limit

102 Meaning of "unacceptable shareholding situation"

For the purposes of this Part, an unacceptable shareholding situation
existsin relation to a particular trustee corporation and inrelation to a
particular person if the person holds a stake in the trustee corporation
of more than:

@  15%, or
(b) if anapproval of ahigher percentageisin force under Division

3 in relation to the trustee corporation and in relation to the
person—that higher percentage.

Note. A person’s stake includes the interests of the person’s associates—see
Schedule 2.

103 Acquisitions of shares

If:

(@&  aperson, or 2 or more persons under an arrangement, acquires
sharesin a company, and

(b)  theacquisition hastheresult, inrelation to atrustee corporation,
that:
0] an unacceptable shareholding Stuation comes into
existence in relation to the trustee corporation and in
relation to a person, or
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(i) if an unacceptable shareholding Situation already exists
in relation to the trustee corporation and in relation to a
person—there is an increase in the stake held by the
person in the trustee corporation, and

()  theperson or persons mentioned in paragraph (a) knew that the
acquisition would have that result or were reckless as to
whether the acquisition would have that result,

the person or persons mentioned in paragraph (a) are guilty of an
offence.

Maximum penaty: 30 pendty units.

104 Remedial orders

1)

2

3

(4)

If an unacceptable shareholding Situation existsin relation to atrustee
corporation, the Court may, on application by the Minister or the
trustee corporation, make any orders that the Court considers
appropriate for the purpose of ensuring that Situation ceasesto exist.

If an unacceptable shareholding situation has existed in relation to a

trustee corporation, the Court may, on application by the Minister or

the trustee corporation, make any orders that the Court considers

appropriate.

Without limiting subsections (1) or (2), the orders that the Court may

make under this section include:

(@&  anorder directing the disposd of shares, or

(b)  anorder restrainingtheexerciseof any rightsattached to shares,
or

()  anorder prohibiting or deferring the payment of any sums due
to aperson in respect of shares held by the person, or

(d) an order that any exercise of rights attached to shares be
disregarded.

In addition to the Court’s powers under subsections (1) and (2), the

Court:

(@  haspower, for the purpose of securing compliancewith another
order made under this section, to make an order directing any
person to do or refrain from doing a specified act, and

(b) has power to make an order containing any ancillary or
consequentid provisions that the Court thinks just.
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Division 3

(5) The Court may, before making an order under this section, direct that
notice of the application be given to any personsthat it thinksfit or be
published in the manner that it thinks fit, or both.

(6) The Court may, by order, rescind, vary or discharge an order made by
it under this section or suspend the operation of such an order.

Approval to exceed 15% shareholding limit

105 Application for approval to exceed 15% shareholding limit

(1) A person may apply to the Minister for approval to hold astakein a
particular trustee corporation of more than 15%.

(2) The application must:

@
()

©
()

specify the percentage of the stake (if any) the person currently
holds in the trustee corporation, and

specify the percentage of the stake the person is seeking
approvd to hold in the trustee corporation, and

set out the person’ s reasons for making the application, and
be accompanied by the prescribed fee.

(3) The Minister may require a person who has made an application to
provide further information to the Minister before the Minister
determined an application.

106 Approval of application

(1) If the gpplicant satisfies the Minister that it is in the interests of the
trustee corporation and the clients of trustee corporations to gpprove
the applicant holding a stake in the trustee corporation of more than
15%, the Minister may grant the application.

If the Minister grants the application, the Minister must:

2

@
()

©

give written notice of the approval to the applicant, and

specify the percentage of the stake the Minister approves the

applicant holding in the trustee corporation (which may not be

the percentage the applicant applied for), and

ether:

0] specify the period during which the approva remainsin
force, or

(i)  gpecify that the approval remainsin force indefinitely.
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107

3
(4)

If the Minister refuses the application, the Minister must give written
notice of the refusal to the applicant.

TheMinister must arrange for acopy of anotice of approval under this
section to be:

(@  published in the Gazette, and
(b)  given to the trustee corporation concerned.

Duration of approval

(1)

2
3

(4)

)

(6)
()

An gpprova under section 106 remains in force:

(@ if the notice of approval specifies a period during which the
gpprova remainsin force—until theend of that period, or if the
Minister extends that period, until the end of that extended
period, or

(b)  otherwise—indefinitely.

A person who holds an approva under section 106 that isin force for
a specified period may apply to the Minister to extend that period.
The gpplication must:

(@  setout the person’s reasons for making the application, and
(b)  beaccompanied by the prescribed fee.

If the applicant satisfies the Minister that it is in the interests of the
trustee corporation and the clients of trustee corporations to grant the
extension, the Minister may grant the application.

If the Minister grants the application, the Minister must:
(&  givewritten notice of the extension to the applicant, and

(b)  specify the extended period during which the approva remains
inforce (which may not bethe period the applicant appliedfor).

If the Minister refuses the application, the Minister must give written
notice of the refusal to the applicant.

The Minister must arrange for a copy of a notice of extension under
this section to be:

(@  published in the Gazette, and
(b)  given to the trustee corporation concerned.
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108 Conditions of approval

(1)
2

3)

(4)

)
(6)

An gpprova under section 106 is subject to any conditions specified
in the notice of approval.

The Minister may, by written notice given to a person who holds an
approva under section 106:

(@  impose one or more conditions or further conditions to which
the approva is subject, or

(b)  revoke or vary any condition:

0] imposed under paragraph (a), or
(i)  specified in the notice of approval.

The Minister’s power under subsection (2) may be exercised:
(@  ontheMinister’sown initiative, or

(b)  on application made to the Minister by the person who holds
the approval.

An application made by a person under subsection (3) (b) must:
(@  setout the person’s reasons for making the application, and
(b)  beaccompanied by the prescribed fee.

If the Minister refuses an application under subsection (3) (b), the
Minister must give written notice of the refusal to the applicant.

The Minister must arrange for a copy of anotice under subsection (2)
to be given to the trustee corporation concerned.

109 Varying percentage stake approved
(1) A person who holds an approval under section 106 may apply to the
Minister to vary the percentage specified in the approval.
(2) Theapplication must:
(@  specify the percentage of the stake the person currently holdsin
the trustee corporation concerned, and
(b)  specify the percentage of the stake the person is seeking
gpprova to hold in the trustee corporation, and
()  setout the person’s reasons for making the application, and
(d)  beaccompanied by the prescribed fee.
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110

3)

4)

©
(6)
()

8

If the applicant satisfies the Minister that it is in the interests of the
trustee corporation and the clients of trustee corporations to vary the
percentage, the Minister may grant the application.

If the Minister grants the application, the Minister must:
(@  givewritten notice of the variation to the applicant, and

(b)  specify the variation granted (which may not be the variation
the applicant applied for).

If the Minister refuses an application, the Minister must give written
notice of the refusal to the applicant.

If the Minister varies a percentage upwards, the variation takes effect
on the day the notice of variation is given.

If the Minister varies a percentage downwards, the variation takes
effect on the day specified in the notice of variation. The specified day
must be a day at least 90 days after the day on which the notice is
given.

TheMinister must arrangefor acopy of anotice of variation under this
section to be given to the trustee corporation concerned.

Revoking an approval

1)

2

3

The Minister may, by written notice given to a person who holds an
approva under section 106 in relation to atrustee corporation, revoke
the approvd.

The Minister may revoke an agpprova only if the Minister has had
regard to whether or not:

(@ itisintheinterests of the trustee corporation and the clients of
trustee corporations to do so, or

(b)  an unacceptable shareholding situation (which arose after the
gpprova was given) existsin relation to the trustee corporation
and in relation to the person, or

() there has been a contravention of a condition to which the
gpprova is subject.

The revocation takes effect on the day specified in the notice of
revocation. The specified day must be aday at least 90 days after the
day on which the notice is given.
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(4)

)

If a person who holds an approva under section 106 requests the
Minister to revoke the approval, the Minister must, by written notice
given to the person, revoke the gpproval. The revocation takes effect
on the day specified in the notice of revocation.

The Minister must arrange for a copy of a notice of revocation under
this section to be given to the trustee corporation concerned.

Flow-on approvals

(1)

2

3)

If:

(@  a aparticular time, a person holds an approva under section
106 to hold a stake in atrustee corporation of more than 15%,
and

(b)  the trustee corporation is a holding company of one or more
trustee corporations,

there are taken to be in force at that time gpprovals of the Minigter,
under section 106, for the person to hold the same percentage stake in
each trustee corporation that is a 100% subsidiary of the holding
company.

If, on aparticular day, atrustee corporation that is a 100% subsidiary
of the holding company ceasesto be a100% subsidiary of the holding
company, the approva that is taken to be in force, because of
subsection (1), in relation to that trustee corporation continuesin force
until:

(@ theend of 90 days after that day, or

(b) if, during that period of 90 days, the person becomesthe holder
of another approval under section 106 in relation to the trustee
corporation—that other approval comes into force.

If, a a particular time, a company (the approva company) holds an
gpprova under section 106 to hold a stake in atrustee corporation of
more than 15%, there is taken to be in force at that time an approval
of the Minister, under section 106, for each officer of the approva
company to hold the same percentage stake in the trustee corporation.
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112 Further information about applications
(1) Thissection gppliesto an gpplication under this Division.

(20 TheMinister may, by written notice given to the applicant, require the
applicant to give the Minigter, within a specified period, further
information about the application.

(3) TheMinister may refuseto consider the application until the applicant
gives the Minister the information.

Division 4 Practical control where 15% shareholding limit not
exceeded

113 Meaning of control

InthisDivision, control includes control asaresult of, or by means of,
trusts, agreements, arrangements, understandings and practices,
whether or not having legal or equitable force and whether or not
based on lega or equitable rights.

114 Minister may declare person to have practical control of a trustee
corporation

@ If:

(@  theMinister has had regard to whether or not:

0] the directors of atrustee corporation are accustomed or
under an obligation, whether formal or informal, to act
in accordancewith thedirections, instructionsor wishes
of aperson (either alone or together with associates), or

(i)  aperson (either alone or together with associates) isin
apogition to exercise control over atrustee corporation,
and

(b)  the Minister has had regard to whether or not:
0] the person does not have any stake in the company, or
(i) if the person has a stake in the company—that stake is
not more than 15%, and

() the Minister has had regard to whether or not it is in the
interests of the trustee corporation and the clients of trustee
corporations to declare that the person has practical control of
the company for the purposes of this Part,
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the Minister may declare that the person has practica control of the
company for the purposes of this Part.

(2) A declaration under this section has effect accordingly.

(3) The Minister must revoke a declaration under this section if the
Minister reconsiders the matters referred to in subsection (1) (), (b)
and (c).

(4) If adeclaration under this section is made or revoked, the Minister
must arrange for acopy of the declaration or revocation to be given to
the trustee corporation and the person concerned.

115 Requirement to relinquish practical control or reduce stake
(1) If aperson has practical control of a trustee corporation, the person
must take any steps that are necessary to ensure that:

(@ thedirectors of the trustee corporation are not accustomed or
under an obligation, whether forma or informal, to act in
accordance with the directions, instructions or wishes of the
person (either alone or together with associates), and

(b)  the person (either done or together with associates) isnot in a
position to exercise control over the trustee corporation, and

(¢ ether:

0] the person does not have any stake in the trustee
corporation, or
(i)  if the person hasastakein thetrustee corporation—that
stake is not more than 15%.
(2) The person must take those steps:

(@  within 90 days after receiving the copy of the most recent
declaration under section 114 relating to the practical control of
the trustee corporation, or

(b) if the Minister, by written notice given to the person, adlows a
longer period for compliance—before the end of that longer
period.

(3) A personisquilty of an offenceif:

(@&  thepersonis subject to arequirement under this section, and

(b)  the person recklessy contravenes the requirement.

Maximum penaty: 30 pendty units.
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116 Remedial orders

(1)

2

If:
@

()

(©

a declaration under section 114 is in force in relation to a
person and in relation to atrustee corporation, and

the Court is satisfied that:

0] the directors of the trustee corporation are accustomed
or under an obligation, whether forma or informal, to
act in accordance with the directions, instructions or
wishes of the person (either done or together with
associates), or

(i)  theperson (either doneor together with associates) isin
a podtion to exercise control over the trustee
corporation, and

the Court is satisfied that:

0] the person does not have any stake in the trustee
corporation, or

(i)  if theperson hasastakein thetrustee corporation—that
stake is not more than 15%,

the Court may, on application by the Minister, makeany ordersthat the
Court considers appropriate to ensure that:

(d)

©
(f)

the directors of the trustee corporation are not accustomed or
under an obligation, whether formal or informd, to act in
accordance with the directions, instructions or wishes of the
person (either alone or together with associates), and

the person (either alone or together with associates) isnot in a

position to exercise control over the trustee corporation, and

ether:

0] the person does not have any stake in the trustee
corporation, or

(i)  if the person hasastakein the trustee corporation—that
stake is not more than 15%.

The Court’s orders include:

@
()

(©

an order directing the disposal of shares, or

anorder restraining the exercise of any rightsattached to shares,
or

an order prohibiting or deferring the payment of any sums due
to aperson in respect of shares held by the person, or
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(d)

an order that any exercise of rights attached to shares be
disregarded.

(3) Subsection (2) does not, by implication, limit subsection (1).
(4) In addition to the Court’s powers under subsections (1) and (2), the

Court:
@

()

has power, for the purpose of securing compliance with any
other order made under this section, to make an order directing
any person to do or refrain from doing a specified act, and

has power to make an order containing any ancillary or
consequentia provisions that the Court thinks just.

(5) The Court may, before making an order under this section, direct that
notice of the Minister's gpplication be given to any persons that it
thinks fit or be published in that manner that it thinks fit, or both.

(6) The Court may, by order, rescind, vary or discharge an order made by
it under this section or suspend the operation of such an order.

Division 5

Validity of acts

117 Validity of acts done in contravention of this Part

An act is not invalidated by the fact that it constitutes an offence
againg this Part.

Division 6

Anti-avoidance

118 Anti-avoidance

@ If:
@

()

one or more persons enter into, begin to carry out or carry out
ascheme, and

it would be concluded that the person, or any of the persons,
who entered into, began to carry out or carried out the scheme
or any pat of the scheme did so for the sole or dominant
purpose of avoiding the gpplication of any provision of thisPart
in relation to any person or persons (whether or not mentioned

in paragraph (a)), and
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2

3)

Division 7

(c) asareault of the scheme or a part of the scheme, a person (the
stakeholder) increases the stakeholder's stake in a trustee
corporation,

the Minister may give the stakeholder a written direction to cease
holding that stake within a specified time.

A person is guilty of an offence if:

(@  thepersonissubject to adirection under subsection (1), and
(b)  the person intentionally contravenes the direction.
Maximum penalty: 50 penaty units.

In this section:

increase, in relation to a stake in a trustee corporation, includes an
increase from a starting point of nil.

Injunctions

119 Injunctions

1)

2

If a person has engaged, is engaging or is proposing to engage in any
conduct in contravention of section 103, the Court may, on the
gpplication of the Minister, grant an injunction:

(@  restraining the person from engaging in the conduct, and

(b) if,intheCourt’sopinion, it isdesirable to do so—requiring the
person to do something.

If:

(@  aperson hasengaged, is engaging or is proposing to engage in
any conduct in contravention of section 103, and

(b)  the contravention relates to the existence of an unacceptable
shareholding situation in relation to atrustee corporation,

the Court may, on the application of the trustee corporation, grant an
injunction:
()  redtraining the person from engaging in the conduct, and

(d) if,intheCourt’sopinion, it isdesirable to do so—requiring the
person to do something.
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(3) If aperson has engaged, is engaging or is proposing to engage in any
conduct in contravention of a condition to which an approva under
section 106 is subject, the Court may, on the application of the
Minister, grant an injunction:

(@  restraining the person from engaging in the conduct, and

(b) if,intheCourt’sopinion, it isdesirable to do so—requiring the
person to do something.

4 If:
(@  apersonhasfaled, orisfailing, or isproposingtofail, to do an
act or thing, and

(b) thefalurewas, isor would be acontravention of aconditionto
which an approva under section 106 is subject,

the Court may, on the application of the Minister, grant an injunction
requiring the person to do that act or thing.

120 Interim injunctions

(1) If an application is made to the Court for an injunction under section
119, the Court may, before considering the application, grant an
interim injunction restraining a person from engaging in conduct of a
kind referred to in that section.

(2) TheCourtisnot to require an applicant for aninjunction under section
119, as a condition of granting an interim injunction, to give any
undertakings as to damages.

121 Discharge or variation of injunctions

The Court may discharge or vary an injunction granted under this
Division.

122 Certain limits on granting injunctions not to apply

(1) The power of the Court under this Part to grant an injunction
restraining a person from engaging in conduct of aparticular kind may
be exercised:

(@  if theCourt is satisfied that the person has engaged in conduct
of that kind—whether or not it appears to the Court that the
person intends to engage again, or to continue to engage, in
conduct of that kind, or
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()

if it appearsto the Court that, if an injunction is not granted, it
is likely that the person will engage in conduct of that
kind—whether or not the person has previoudy engaged in
conduct of that kind and whether or not there is an imminent
danger of substantial damage to any person if the person
engages in conduct of that kind.

(2) Thepower of the Court under this Part to grant an injunction requiring
aperson to do an act or thing may be exercised:

@

()

if the Court is satisfied that the person has failed to do that act
or thing—whether or not it appearsto the Court that the person
intends to fail again, or to continue to fail, to do that act or
thing, or

if it gppearsto the Court that, if an injunction is not granted, it
is likely that the person will fail to do that act or
thing—whether or not the person has previoudy failed to do
that act or thing and whether or not thereisan imminent danger
of substantial damageto any personif the person failsto do that
act or thing.

123 Other powers of the Court unaffected

The powers conferred on the Court under this Part are in addition to,
and not instead of, any other powers of the Court, whether conferred
by this Part or otherwise.

Division 8

Civil liability

124  Civil liability of corporations

(1) If,inacivil proceeding under this Part in respect of conduct engaged
in by acorporation, it is necessary to establish the state of mind of the
corporation, it is sufficient to show that:

@
()

©

adirector, employee or agent of the corporation engaged in that
conduct, and
the director, employee or agent was, in engaging in that
conduct, acting within the scope of hisor her actua or apparent
authority, and

the director, employee or agent had that state of mind.
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2

3)

(4)

)

If:

(@  conduct isengaged in on behalf of a corporation by a director,
employee or agent of the corporation, and

(b)  theconduct iswithin the scope of hisor her actud or apparent
authority,

the conduct is taken, for the purposes of acivil proceeding under this
Part, to have been engaged in by the corporation unlessthe corporation
establishes that it took reasonable precautions and exercised due
diligence to avoid the conduct.

A reference in subsection (1) to the state of mind of aperson includes
areferenceto:

(@  the knowledge, intention, opinion, belief or purpose of the
person, and

(b) the person's reasons for the intention, opinion, belief or
purpose.

A reference in this section to a director of a corporation includes a
reference to a constituent member of abody incorporated for apublic
purpose by alaw of the Commonwedlth, a State or a Territory.

A referencein this section to engaging in conduct includes areference
to failing to engage in conduct.

125 Civil liability of persons other than corporations
(1) If,inacivil proceeding under this Part in respect of conduct engaged
in by a person other than a corporation, it is necessary to establish the
state of mind of the person, it is sufficient to show that:

(@&  the conduct was engaged in by an employee or agent of the
person within the scope of his or her actua or apparent
authority, and

(b)  the employee or agent had that state of mind.

2 If:

(&  conduct is engaged in on behdf of a person other than a
corporation by an employee or agent of the person, and

(b)  the conduct is within the employee's or agent’s actua or
gpparent authority,
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3

(4)

Division 9

the conduct is taken, for the purposes of a civil proceeding under this
Part, to have been engaged in by the person unless the person
establishesthat he or shetook reasonabl e precaution and exercised due
diligence to avoid the conduct.

A referencein this section to the state of mind of a person includes a
reference to:

(@  the knowledge, intention, opinion, belief or purpose of the
person, and

(b) the person’s reasons for the intention, opinion, belief or
purpose.

A referencein this section to engaging in conduct includes areference
to failing to engage in conduct.

Miscellaneous

126 Transitional—pre-commencement stakes in trustee corporations

1)

2

3)

4)

This section gppliesif, immediately before the commencement of this
section aperson held astakein aparticul ar trustee corporation of more
than 15%.

This Part has effect as if the Minister had, immediately after the
commencement of this section, by written notice under section 106,
approved the person holding the same percentage stake in the trustee
corporation.

Note. This approval can be varied or revoked in accordance with the provisions
of Division 3.

For the purposes of this section, Division 1 and Schedule 2 are taken
to have been in force immediately before the commencement of this
section.

This section does not affect the operation of clause 5 of Schedule 3.
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Part 9 Supervision and investigations

Division 1 Application

127 Application
This Part applies to a trustee corporation:

(@  thatislicensed asatrustee corporation under Part 7 (Licensing
of trustee corporations), or

(b)  that islicensed as atrustee corporation under a corresponding
law, and that isauthorised under thisAct to operate asatrustee
corporation.

Division 2 Supervision and inspection

128 Definitions
In this Part:

premises includes any structure, building, aircraft, vehicle, vessel and
place (whether built upon or not) and any part of such a structure,
building, aircraft, vehicle, vessd or place.

relevant documents means records or other documents that relate to
the promotion, formation, membership, control, transactions, dealings,
business or property of atrustee corporation.

129 “Trustee corporation” includes related bodies corporate

A referencein this Part to atrustee corporation includes areference to
arelated body corporate of a trustee corporation.

130 Appointment of inspectors

The Minister may appoint personsto beinspectors for the purposes of
thisAct.

131 Minister and investigators have functions of inspectors

TheMinister, and any investigator exercising functionsunder Division
3, have and may exercise dl the functions of an inspector and for that
purpose are to be considered to be inspectors.
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132 Inspector's certificate of authority

Each inspector is to be provided by the Minister with a certificate of
authority and on applying for admission to any premises must, if
requested to do so, produce the certificate.

133 Inspectors may require certain persons to appear, answer questions
and produce documents

(1) Aninspector may by notice in writing in the prescribed form:

(@  require atrustee corporation to produce to the inspector at a
time and place specified in the notice specified relevant
documents relating to the trustee corporation, and

(b)  require any person or corporation who is concerned in the
activities of atrustee corporation to produce to the inspector at
a time and place specified in the notice specified relevant
documents relating to the trustee corporation, and

()  require any person or corporation who is concerned in the
activities of atrustee corporation to attend before the inspector
at atime and place specified in the notice and to answer any
guestions put to the person by the inspector relating to the
promotion, formation, membership, control, transactions,
dealings, business or property of the trustee corporation.

(2) A personistobeconsderedto beinvolvedintheactivitiesof atrustee
corporation if the person:

(@  isor hasbeen an officer or employee of, or an agent, banker,
legal practitioner, auditor or other person acting in any capacity
for or on behaf of, the trustee corporation, or

(b) is aperson who has any relevant documents relating to the
trustee corporation in his or her possession, or

() isaperson who was a party to the crestion of any relevant
documents relating to the trustee corporation.

(3) A personisnot subject to any liability by reason of complying with a
requirement made or purportedly made under this section.
134 Inspectors' powers of entry

(1) Aninspector has power to enter any of the following premises:

(@  any premises on which the affairs or activities of a trustee
corporation are managed or conducted,
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2

3)

(b)

©

any premises on which the inspector suspects on reasonable
grounds there is evidence of the commission of an offence
under this Act or the regulations,

any premises on which the inspector suspects on reasonable
grounds there are relevant documents.

Despite subsection (1), the consent of the occupier or the authority of
a search warrant is required to enter:

@
()

any part of premises not used for the management or conduct
of the affairs or activities of atrustee corporation, and

any part of premises used for residentia purposes (whether or
not the part is also used for the management or conduct of the
affairs or activities of atrustee corporation).

In this section, affairs the meaning given by section 53 of the
Corporations Law.

135 Powers of inspectors on premises entered
An ingpector has the following powers on premises that the inspector

is authorised to enter:

(@  power to search for evidence of any contravention of this Act
or the regulations,

(b) power to search for relevant documents and to require any
person on the premisesto produceto the inspector any relevant
documentsin the person'scustody or under the person'scontrol,

()  power to require any person on the premiseswho is apparently
involved in the management or conduct of the affairs or
activitiesof atrustee corporation to answer questionsor provide
information,

(d)  power to exercise the functions of an inspector under section

133 in relation to any relevant documents found on the
premises or produced to the inspector.

(1) In this section, affairs the meaning given by section 53 of the
Corporations Law.
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136 Functions of inspectors in relation to relevant documents

137

(1)

2

3)

(1)

2

An inspector has the following powers in reation to relevant

documents found by an inspector on premises entered by the inspector

or produced to theinspector pursuant to arequirement made under this

Division:

(@  power to take possession of the documents or secure them
againgt interference,

(b)  power to make copies, or take extracts from, the documents,

()  power to require any person who was party to the creation of
the documents to make a statement providing any explanation
that the personisableto provide asto any matter relating to the
cregtion of the documents or as to any matter to which the
documents relate,

(d)  power toretain possession of the documentsfor that period that
is necessary to enable the documents to be inspected, and
copiesof, or extracts from, the documents to be made or taken.

While an inspector retains possession of a document, the ingpector
must permit a person who would be entitled to ingpect the document
were it not in the possession of the inspector to inspect the document
at any reasonable time and make a copy of, or take extracts from, the
document.

If an ingpector takes possession of or secures againgt interference any
relevant document and a person has a lien on the document, the
ingpector's actions do not prejudice the lien.

Offence of failing to comply with requirements of inspector

A person who fails to comply with any requirement made of the
person by an inspector under the authority of this Part is guilty of an
offence unless the person establishes that he or she had a reasonable
excuse for failing to comply.

Maximum penalty: 50 penaty units.

A person who in purported compliance with arequirement under this
Divison furnishes information or makes a statement that is false or
mideading in a materia particular is guilty of an offence unless the
person establishes that he or she believed on reasonable grounds that
it was true and not mideading.

Maximum penalty: 50 penaty units.
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138

139

3)

(4)

A person must not without reasonable excuse obstruct or hinder an
inspector exercising functions under this Act.

Maximum penalty: 50 penaty units.

The occupier or person in charge of any premises must provide a
person who enters the premises under the authority of this Part or
pursuant to a search warrant referred to in section 139 with al
reasonable facilities and assistance for the effective exercise of the
person's powers under this Part or under the warrant.

Pendty: 50 penalty units.

Protection from incrimination

(1)

2

3

A person is not excused from making a statement pursuant to a
requirement under thisDivision onthe ground that the statement might
tend to incriminate him or her.

However, if the person claims before making a statement that the
statement might tend to incriminate him or her, the statement is not
admissiblein evidenceagainst himor her in crimina proceedingsother
than:

(@  proceedings under this Division,

(b)  proceedings under section 148 for giving afase or mideading
answer to the question, or

()  proceedings on acharge of perjury in respect of the answer.
Except as provided by subsection (1), astatement made by apersonin

compliance with a requirement under this Divison may be used in
evidence in any crimind or civil proceedings against the person.

Search warrants

1)

An inspector may apply to an authorised justice for the issue of a
search warrant in respect of premises if the inspector believes on
reasonable grounds:

(@ that the affairs or activities of a trustee corporation are being
managed or conducted on the premises, or

(b) that thereisevidence on the premises of the commission of an
offence under this Act or the regulations, or

() that there are relevant documents on the premises.
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140

141

2

3)
(4)

)

The authorised justice to whom the application is made may, if
satisfied that there are reasonable grounds for doing so, issue asearch
warrant authorising an inspector named in the warrant to enter the
premises and exercise dl or specified functions of an inspector on the
premises.

Part 3 of the Search Warrants Act 1985 [or equivalent provisions of
local Act] applies to a search warrant issued under this section.

Without limiting the generality of section 18 of the Search Warrants
Act 1985 [or equivalent provisions of local Act] , a police officer may
accompany an ingpector executing a search warrant issued under this
section and may take all reasonable stepsto assist inthe exercise of the
functions of the inspector under this Act.

In this section:

authorised justice has the same meaning as in the Search Warrants
Act 1985.

affairs has the meaning given by section 53 of the Corporations Law.

Copies or extracts of records to be admitted in evidence

1)

2

3)

Subject to this section, in any legd proceedings (whether proceedings
under thisAct or otherwise), acopy of or extract from arecord relating
to affairs of atrustee corporation isadmissiblein evidence asif it were
the original record or the relevant part of the origina record.

A copy of or extract from arecord is not admissiblein evidence under
subsection (1) unlessit is proved that the copy or extract isatrue copy
of the record or of the relevant part of the record.

For the purposes of subsection (2), evidence that a copy of or extract
from arecord isatrue copy of therecord or of apart of the record may
be given either ordly or by an affidavit or statutory declaration by a
person who has compared the copy or extract with the record or the
relevant part of the record.

Privilege

1)

A lega practitioner is entitled to refuse to comply with a requirement
under section 133, 135 or 136 relating to a relevant document if:

(@  thedocument containsaprivileged communication made by or
on behdf of or to thelegal practitioner in hisor her capacity as
alegd practitioner, or
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2

3

4)

(b) thelegd practitioner isnot ableto comply with the requirement
without disclosing a privileged communication made by or on
behalf of or to the legd practitioner in his or her capacity asa
legal practitioner.

The legd practitioner is not entitled to refuse to comply with the
requirement to the extent that he or she is able to comply with it
without disclosing the privileged communication.

The legd practitioner is aso not entitled to refuse to comply with the
requirement if the person by or on behaf of whom the communication
was made or (if the person is under administration under Chapter 5 of
the Corporations Law or in the course of being wound up) the
adminigtrator or the liquidator agrees to the lega practitioner
complying with the requirement.

If thelega practitioner refuses to comply with such arequirement, he
or she must forthwith furnish in writing to the Minister:

(@  thenameand address of the person to whom or by or on behalf
of whom the communication was made (if known to the legal
practitioner), and

(b)  sufficient particulars to identify the document containing the
communication (if the communication was made in writing).

Maximum penaty: 60 pendty units.

142 Police aid for inspectors

(1)

2

Division 3

An inspector may call to his or her aid a police officer if he or sheis
obstructed, or believes on reasonable grounds that he or she will be
obstructed, in the exercise of his or her functions as an inspector.

A police officer has, while acting in aid of an inspector, dl the
functions of an inspector.

Inquiries

143 Definitions

In this Division:
costs, in relation to an inquiry under this Division, includes:
(@  theexpensesof, and incidenta to, the inquiry, and
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(b) the expenses payable by the Minister in any proceedings
ingtituted by the Minister under this Division inthe nameof the
trustee corporation the subject of the inquiry (other than any
costs that the court orders the Minigter to pay), and

(¢) 0 much of the remuneration of a public servant as is
determined by the Treasurer to be attributable to matters
connected with the inquiry.

investigator means a person appointed under section 144.

involved person, in relation to an inquiry into the affairs of atrustee
corporation, means.

(@&  anofficer of the trustee corporation, or

(b) aperson who acts, or has a any time acted, as banker, legal
practitioner, auditor or actuary, or in any other capacity, for the
trustee corporation, or

(c) aperson who has, or a any time had, in his or her possession
any property of the trustee corporation, or

(d  aperson who isindebted to the trustee corporation, or

(e aperson who is capable of giving information relating to the
affairs of the trustee corporation, or

()  apersonwhom an investigator believes on reasonable grounds
to be a person referred to in paragraph (€).

144  Appointment of investigators

1)

2
3)

(4)

The Minister may appoint a person or persons to hold an inquiry into
the affairs of atrustee corporation if the Minister considers that it is
desirableto do so for the protection of the public or of the members or
creditors of the trustee corporation.

The Minister may vary the terms and conditions of appointment of an
investigator if the Minister and the investigator agree to the variation.

In the course of an inquiry into the affairs of atrustee corporation, an
investigator may inquire into the affairs of a subsidiary of the trustee
corporation that, if the subsidiary were the trustee corporation, would
be affairs of the trustee corporation.

Aninquiry into the affairs of asubsidiary of atrustee corporation may
be conducted as if the subsidiary were the trustee corporation.
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145

146

)

In this section, affairs the meaning given by section 53 of the
Corporations Law.

Powers of investigators

1)

2
3

(4)

Aninvestigator inquiring into the affairs of atrustee corporation may,
by giving an involved person a notice in the form prescribed by the
regulations, require the person:

(@  to produce any document of which the person has custody or
control and which relates to those affairs, or

(b) togivetheinvestigator al reasonable assistance in connection
with the inquiry, or

()  toappear before the investigator for examination on oath.

Aninvestigator may administer an oath to an involved person given a
notice under subsection (1).

An investigator may take possession of a document produced by an
involved person under subsection (1) and may retain it for the period
that the investigator decides is necessary for the inquiry.

While an investigator retains possesson of a document, the
investigator must permit a person who would be entitled to inspect the
document were it not in the possession of the investigator to inspect
the document at any reasonable time and make a copy of, or take
extracts from, the document.

Examination of involved person

1)

2

3)

A legal practitioner acting for an involved person:

(@ may atend an examination of the involved person by an
investigator, and

(b) may, to the extent that the investigator permits, address the
investigator and examine the involved person.

An involved person is not excused from answering a question asked
by the investigator even if seeking to be excused on the ground of
possible self-incrimination.

If an involved person answers a question of an investigator after
having claimed possible sdf-incrimination by doing so, neither the
question nor the answer is admissible in evidence in any crimina
proceedings other than:
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147

148

(4)

(@  proceedings under section 148 for giving afase or mideading
answer to the question, or

(b)  proceedings on acharge of perjury in respect of the answer.

Aninvolved person who attends for examination by an investigator is
entitled to be paid the allowance and expenses prescribed by the
regulations.

Privilege

1)

2

3

An involved person who is alegd practitioner is entitled to refuse to
produce a document to an investigator if the document contains a
privileged communication made by or on behalf of or to the lega
practitioner in his or her capacity as alegal practitioner.

Thelega practitioner isnot entitled to refuse to produce the document
if the person by or on behaf of whom the communication was made
or (if the person is under administration under Chapter 5 of the
Corporations Law or in the course of being wound up) the
administrator or theliquidator agreestothelegd practitioner producing
the document.

If the legal practitioner refuses to comply with such arequirement, he
or she must forthwith furnish in writing to the investigator:

(@  thenameand address of the person to whom or by or on behalf
of whom the communication was made (if known to the lega
practitioner), and

(b)  sufficient particulars to identify the document.
Maximum penaty: 60 pendty units.

Offences by involved person

1)

An involved person who:

(@  falsto comply with a lawful requirement of an investigator
without showing reasonable cause for the failure, or
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(b)  givesaninvedtigator information knowingtheinformationto be
false or mideading in amateria particular, or

()  when appearing before an investigator, refuses to take an oath

or makes a statement knowing the statement to be fase or
mideading in amaterid particular,

is guilty of an offence.

Maximum penalty: 240 pendlty units.

(2) If aninvestigator considers that a failure by a person to comply with
arequirement of theinvestigator isan offence under subsection (1) (a),
the investigator may certify the refusal or failure to the Court and the
Court may then:

(@  order the involved person to comply with the requirement of
the investigator within a stated period, or

(b) instead of, or in addition to, making such an order, punish the
involved person as for acontempt of the Court if satisfied that

there was no lawful excuse for the refusal or failure to comply
with the requirement of the investigator.

149 Offences relating to documents
If aninquiry into the affairs of atrustee corporationisbeing held under
this Division, a person who:
(@  conceds, destroys, mutilatesor dtersadocument relatingtothe
trustee corporation, or

(b)  sends, or causes to be sent, out of the State any document or
other property that belongs to, or is under the control of, the
trustee corporation,

is guilty of an offence unlessit is established that the person charged
did not intend to defeat, delay or obstruct the inquiry.

Maximum penalty: 50 penaty units.

150 Record of examination

(1) Except as provided by section 147 (which relates to
sdlf-incrimination), a record of an examinaion may be used in
proceedings against the person examined, but this does not preclude
the admission of other written or oral evidence.
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151

2
3)

4)

A person examined is, on written gpplication madeto the investigator,
entitled to a free copy of the record of examination.

The Minister may provide alegal practitioner with a copy of arecord
of examination made by an investigator if the Minister is satisfied that
the legal practitioner is conducting, or isin good faith contemplating,
legal proceedings in respect of affairs of the trustee corporation to
which the record relates.

A legal practitioner who:

(@  uses acopy of arecord of examination otherwise than in
connection with the preparation for, ingtitution of, or conduct
of, lega proceedings, or

(b)  publishes or communicates the record or any part of it for any
other purpose,

is guilty of an offence.
Maximum penaty (subsection (4)): 60 penalty units.

Report of investigator

1)

2

3)

(4)

An investigator may, and if directed by the Minister to do so must,
make interim reports to the Minister on any inquiry being held by the
investigator.

Assoon as practicable after the end of aninquiry, theinvestigator must
report to the Minister:

(@ the opinion of the investigator in relation to the affairs of the
trustee corporation the subject of the inquiry, and

(b)  thefindings on which the opinion is based.
Aninvestigator's report may include arecommendation asto whether:

(@  an order should be made under section 154 (3) (under which
the Minister may order atrustee corporation to pay the costs of
the inquiry), or

(b) an application should be made under section 154 (4) or (5)
(under which acourt may order aperson to pay the costs of the
inquiry), or

()  suchan order and such an application should both be made.

A report by an investigator may be accompanied by any document of

which theinvestigator hastaken possession after being produced under
this Division, in which case the Minister:
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(@ may retain the document for the period that the Minister
consders necessary in order to decide whether legd
proceedings should be ingtituted as a result of the inquiry, and

(b)  may retain thedocument for any further period that the Minister
considers to be necessary to enable lega proceedings to be
instituted and prosecuted, and

(0  may permit the use of the document for any legal proceedings
ingtituted as a result of the inquiry, and

(d)  must permitinspection of the document by aperson who would
be entitled to ingpect it if it were returned to itsformer custody,
and

(&  may permitinspection of the document by another personwhile
it isin the possession of the Minister but only if the Minister
considers that the person has an interest in the inquiry and,
because of that interest, refusal of the inspection would be
unjust.

152 Proceedings following inquiry

(1)

2

3

If legal proceedings are to be, or have been, ingtituted by the Minister
asaresult of aninquiry under this Division, the Minister may, by order
in writing, require a person who, in relation to the inquiry, was an
involved person to give any assistance in connection with the
proceedings that the person is reasonably able to give.

The Court may, on the application of the Minister, order a person to
comply with an order under subsection (1) if the person has failed to
do so.

If the Minister considers that, as a result of an inquiry under this

Division, legal proceedings should, in the public interest, be instituted

by atrustee corporation for the recovery of:

(@  damagesin respect of fraud or other misconduct in connection
with the affairs of the trustee corporation, or

(b)  property of the trustee corporation,

the proceedings may be ingtituted and prosecuted in the name of the
trustee corporation.
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153 Admission of investigator's report as evidence

154

(1)

2

A document certified by the Minister as being a copy of areport of an
inquiry under this Division is admissible as evidence of any findings
made by the investigator.

Subsection (1) does not authorise the admission of evidence that is
inadmissible under section 146.

Costs of inquiry

(1)
2
3)

(4)

)

(6)

()

The costs of aninquiry under this Division areto be paid out of money
appropriated by Parliament.

At the direction of the Treasurer, the Minister must act under one or
more of subsection (1), (4) and (5).

The Minister may, by order served on atrustee corporation, direct the
trustee corporation to pay to the Crown all or part of the costs of an
inquiry under this Division into the affairs of the trustee corporation.

If proceedings are ingtituted by the Minister under section 152 in the
name of a trustee corporation, the court may, in the course of the
proceedings and on the application of the Minister, order that all or
part of the costs of theinquiry that led to the proceedings be paid to the
Crown by a specified party to the proceedings.

If a person is convicted of an offence in proceedings certified by the
Minister to be the result of an inquiry into the affairs of a trustee
corporation, the convicting court may, on the application of the
Minister made at the time of the conviction or not more than 14 days
later, order the convicted person to pay to the Crown dl or part of the
costs of the inquiry.

An order under this section must state:
(@&  theamount to be paid, and

(b)  thetime or timesfor payment, and
(¢  themanner of payment.

An amount that has not been paid by a person in accordance with an
order under this section isrecoverable from the person by the Minister
as a debt due to the Crown.
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Part 10

Division 1

Miscellaneous

Evidence

155 Licences

(1)

2

3)

Division 2

156 Defa
N

2

In any proceedings, a document that appears to be alicence issued by
the Minister under this Act, or acopy of any such document appearing
to be certified as such by the Minister, isevidence of the matters Sated
in the licence or copy.

A copy of, or extract from, a document lodged with, created by or
otherwise held by the Minigter, and certified to be a true copy or
extract under the Minister’s hand:

(@ isasadmissiblein aproceeding asthe origind document, and

(b)  hasthe same validity in evidence as the original document or
the extracted part of the original document.

In any proceedings, a certificate of the Minister stating that a
requirement of this Act specified in the certificate:

(@  had, or had not, been complied with at adate or within aperiod
specified in the certificate, or

(b)  had been complied with at a date specified in the certificate but
not before that date,

is evidence of the matters specified in the certificate.

Offences

ults by trustee corporations

A trustee corporation must comply with alawful requirement under
this Act to give information to the Minister or another person.

If atrustee corporation contravenesthis section, thetrustee corporation
and any officer of the trustee corporation who is in default each
commit an offence.

Maximum penaty (subsection (2)): 100 pendty units.
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157 Restrictions on powers
(1) A trustee corporation must not contravene arestriction imposed on its
functions, or in relation to its exercise of its functions, under this Act.
Maximum penalty: 100 pendlty units.
(2) If atrustee corporation contravenes this section, any officer of the
trustee corporation who isin default is guilty of an offence.
Maximum penalty: 100 pendlty units.
158 Officers and other persons in default
If this Act provides that an officer of a trustee corporation or other
body who is in default is guilty of an offence, the reference to the
officer who is in default is, in relation to a contravention of, or an
offence againgt, this Act, a reference to an officer of the trustee
corporation or other body (including aperson who subsequently ceased
to be such an officer) who isin any way by act or omission, directly or
indirectly, knowingly concerned in or party to the contravention or
offence.
Division 3 Proceedings
159 Proceedings for offences against this Act or regulations
Proceedings for offences againgt this Act or the Regulations are to be
dedlt with by [instructions required].
160 Proceedings for offences
(1) Proceedings for an offence against this Act may be brought by:
@  theMinigter, or
(b)  aperson authorised in writing by the Minister.
(2) Proceedings may be started 2 years after the aleged offence is
committed or, with the consent of the Minister, at any later time.
161 Offences punishable summarily

An offence againgt this Act is punishable summarily.
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162 Aiding, abetting and attempts

(1) A person who aids, abets, counsels or procures, or by act or omission
is in any way directly or indirectly concerned in or a party to, the
commission of an offence against this Act is taken to have committed
that offence and is liable to the pendty for the offence.

(2) A personwho attempts to commit an offence against this Act isguilty
of an offence and is punishable as if the attempted offence had been
committed.

163 Continuing offences

@ If:
@

()
©

then:

(d)

©

(f)
@ If:
@

()
©

under this Act anything is required or directed to be done
within aparticular period or before a particular time, and

failure to do the thing within the period or before the time
constitutes an offence, and

the thing is not done within the period or before the time,

the obligation to do the thing continues, despite the fact that the
period has expired or the time has passed, until the thing is
done, and

if a person is convicted of an offence that is congtituted by
failure to do the thing within that period or before the time the
person commits a separate and further offence in relation to
each day after the day of the conviction duringwhich thefailure
to do the thing continues, and

the pendlty applicableto each such separate and further offence
is 0.5 penalty units,

under this Act anything is required or directed to be done but
no period within which or time by which thething isto be done
is specified, and

failure to do the thing congtitutes an offence, and

apersonisconvicted of an offencein reation to afalureto do
the thing,
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the person commits a separate and further offence in relation to each
day after the day of the conviction during which the failure to do the
thing continues and the pendty applicable to each such separate and
further offenceis 0.5 pendty units.

164 Injunctions

(1)

2

3

4)

If a person has engaged, is engaging or is proposing to engage in
conduct that congtituted, constitutes or would congtitute:

(@  acontravention of this Act, or

(b)  attempting to contravene this Act, or

(c) ading, abetting, counsdling or procuring a person to
contravene this Act, or

(d) inducing or attempting to induce (whether by threats, promises
or otherwise) a person to contravene this Act, or

() beingin any way, directly or indirectly, knowingly concerned
in, or party to, the contravention by a person of this Act, or

(f)  conspiring with others to contravene this Act,

the Court may, on the application of the Minister or a person whose
interests have been, are or would be affected by the conduct, grant an
injunction restraining the person from engaging in the conduct and, if
inthe Court’sopinion it is desirable to do so, requiring that person to
do anything.

If aperson hasfailed, isfalling, or is proposing to fail, to do anything
that the person is required to do under this Act, the Court may, on the
application of:

@  theMiniger, or

(b)  apersonwhoseinterests have been, are or would be affected by
the failure to do the thing,

grant an injunction requiring the person to do the thing.

If an application is made for an injunction under subsection (1) or (2),
the Court may grant an injunction by consent of all the partiesto the
proceeding, whether or not the Court is satisfied that the subsection
applies.

The Court may grant an interim injunction pending determination of
an application under subsection (1).
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)
(6)

()

(8

©)

(10)

1)

The Court may discharge or vary an injunction granted under this
section, and may grant an injunction on conditions.

The power of the Court to grant an injunction restraining aperson from

engaging in conduct may be exercised:

(@  whether or not it appearsto the Court that the person intendsto
engage again, or to continue to engage, in the conduct, and

(b)  whether or not the person has previoudy engaged in conduct of
that kind, and

()  whether or not there is an imminent danger of substantial
damageto another person if the person engages, or continuesto
engage, in the conduct.

The power of the Court to grant an injunction requiring a person to do
athing may be exercised:

(@  whether or not it appearsto the Court that the person intendsto
fal again, or to continue to fail, to do the thing, and

(b)  whether or not the person has previoudy failed to do the thing,
and

()  whether or not there is an imminent danger of substantial
damage to another person if the person fails, or continues to
fail, to do the thing.

If the Minister appliesto the Court for the grant of an injunction under
thissection, the Court must not require the applicant or another person,
asacondition of granting an interiminjunction, to give an undertaking
as to damages.

If the Court has power under this section to grant an injunction
restraining a person from engaging in particular conduct or requiring
aperson to do a particular thing, the Court may, either in addition to
or in substitution for the grant of theinjunction, order the person to pay
damages to another person.

The Court’s powers under this section are in addition to its other
powers.

165 Penalty notices

If the Minister or a person authorised by the Minister has reason to
believe that a person (including a trustee corporation) has committed
a prescribed offence, the Minister or authorised person may serve on
the person a notice in accordance with the regulations:
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@

()
©

(d)

aleging that the person has committed the prescribed offence
and giving the prescribed particulars in relation to the
prescribed offence, and

setting out the prescribed pendty in relation to the prescribed
offence, and

stating, in the case of a prescribed offence constituted by a

falure to do a particular thing:

0] that the obligation to do the thing continues despite the
sarvice of the notice or the payment of the prescribed
penalty, and

(i)  thatif, withinthe period specified in the notice (not less
than 21 days), the person pays the prescribed pendty to
the authority specified in the notice and does the thing,
no further action will be taken against the person in
relation to the prescribed offence, and

(@iii)  that if, a the end of the period specified in the notice,
the person has not paid the prescribed pendty to the
authority specified in the notice or has not done the
thing, aproceeding may beinstituted against the person,
or

stating, in the case of aprescribed offencethat isnot constituted

by afailure to do a particular thing:

0] that if, within the period specified in the notice (not less
than 21 days), the person pays the prescribed pendty to
the authority specified in the notice, no further action
will be taken against the person in relation to the
prescribed offence, and

(i)  thatif, at the end of the period specified in the notice,
the person has not paid the prescribed pendty to the
authority specified in the notice, a proceeding may be
ingtituted againgt the person.

(2) Subsection (1) doesnot authorisethe Minister or an authorised person:

@

()

to serve on aperson more than one notice under that subsection
in relation to an aleged commission by the person of a
particular prescribed offence, or

to serve on a person a notice under that subsection in relation
to a prescribed offence unless proceedings could be ingtituted
againgt the person for the offence under this Part.

Page 85

G:\bi\99\B99-tc-d13.811 12/6/01, 5:59p

© o ~NO O WNPE

R e e e e
SCOWOWNOUAWNERO

W W NDNDNDNDNDNNDNDDN
P O ©O©W 0 ~NO UL WN P

W
N

R

W W w
w0 N O



consultation draft

Trustee Corporations [name of State or Territory] Bill 2001

(3) If anotice under subsection (1) is served on aperson in relation to a
prescribed offence congtituted by afailure to do a particular thing and:

(4)

)

@

()

(d)

if, within the period specified in the notice, the person paysthe
prescribed pendty to the authority specified in the notice and
does the thing, no proceedings may be indtituted againgt the
person in relation to the prescribed offence, or

if, a the end of the period specified in the notice, the person
has paid the prescribed pendty to the authority specified in the
notice, but has not done the thing, no proceedings may be
ingtituted against the person in relation to the prescribed
offence, but the obligation to do the thing continues, or

if, at the end of the period specified in the notice, the person
has not paid the prescribed penalty to the authority specified in
the notice, but has done the thing, a proceeding may be
indituted against the person in relation to the prescribed
offence, or

if, a the end of the period specified in the notice, the person
has not paid the prescribed penalty to the authority specified in
the notice and has not done the thing, the obligation to do the
thing continues, and a proceeding may be instituted against the
person in relation to the prescribed offence.

If a notice under subsection (1) is served on a person in relaion to a
prescribed offence, that is not constituted by afailureto do aparticular
thing and:

@

()

if, within the period specified in the notice, the person paysthe
prescribed penalty to the authority specified in the notice, no
proceedings may be ingtituted against the person in relation to
the prescribed offence, or

if, a the end of the period specified in the notice, the person
has not paid the prescribed penalty to the authority specified in
the notice, a proceeding may beingtituted against the personin
relation to the prescribed offence.

The payment of an amount by a person under a notice served on the
person under this section in relation to a prescribed offenceisnot to be
taken for any purposeto be an admission by that person of any liability
in connection with the alleged commission of the prescribed offence.
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Drafting Note 6. The drafting of the above clause will depend on each jurisdiction’s generd
provisions regarding penalty notices.

166 Power to grant relief

(1)

2

3)

(4)

This section appliesto a person who is:
(@  anofficer of atrustee corporation, or

(b)  anauditor of atrustee corporation, whether or not the auditor
is an officer of the trustee corporation, or

(©) anexpet inreation to a matter in relation to which the civil
proceeding has been taken or the claim will or might arise, or

(d arecever, receiver and manager, liquidator or other person
gppointed or directed by the Court to carry out any functionin
relation to atrustee corporation.

If, in acivil proceeding against a person to whom this section applies
for negligence, default, breach of trust or breach of duty in a capacity
by virtue of which the person is such a person, it appears to the court
before which the proceeding istaken that the personisor may beliable
in relation to the negligence, default or breach but has acted honestly
and, having regard to al the circumstances of the case, including those
connected with the person’s gppointment, ought fairly to be excused
for the negligence, default or breach, the court may relieve the person
either wholly or partly from the liability on such terms as the court
considers appropriate.

If a person to whom this section applies has reason to apprehend that
any claim will or might be made againgt the person in relation to any
negligence, default, breach of trust or breach of duty in a capacity by
virtue of which the person is such a person, the person may apply to
the Court for rdief, and the Court has the same power to grant relief
asit would have had under subsection (2) if it had been a court before
which a proceeding against the person for negligence, default, breach
of trust or breach of duty had been brought.

In this section:

expert, in relation to a matter, means an independent person whose
profession, qualifications or reputation give or gives authority to a
statement made by the person in relation to the matter.
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167 Secrecy

(1) Inthissection:

court includes any tribunal, authority or person having power to
require the production of documents or the answering of questions.

person to whom this section applies means:
@  theMiniger, and

(b)  any person who is or has been an officer or employee of the
Department, and

()  any personwho wasbeen authorised by the Minister to perform
any function under this Act.

produce includes permit accessto.
protected document means a document that:
(@  containsinformation that concerns a person, and

(b) isobtained or made by a person to whom this section applies
in the course of, or because of, the person's duty under or in
relation to this Act.

protected information means information that:
(&  concernsaperson, and

(b) isdisclosed to, or obtained by, a person to whom this section
applies in the course of, or because of, the person's functions
under or in relation to this Act.

(2) A person to whom this section applies must not:

(&  makearecord of protected information, or

(b)  whether directly or indirectly, divulge or communicate to a
person protected information concerning another person,

unless the record is made, or the information divulged or
communicated:

() under or for the purposes of this Act, or

(d) inthe exercise of functions, as a person to whom this section
applies, under or in relation to this Act.

Maximum penaty: 50 pendty units.
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(3) Subsection (2) does not prevent a person from divulging or
communicating information to:

@
()

aMinister of this or any other participating State or Territory,
or

a person (including any person representing a corresponding
Minister) authorised by a Minister of this or any other
participating State or Territory to perform any function under
this Act,

for the purpose of the administration of this Act.
(4) A person to whom this section appliesis not required:

@
()

to divulge or communicate protected information to a court, or
to produce a protected document in court,

unless it is necessary to do so for the purpose of carrying into effect
this Act.

Division 4

Other matters

168 Power of Minister to reject documents

(1) If the Minigter is of the opinion that a document submitted to the
Minister under this Act:

@
()

(©

()
©

contains matter contrary to law, or

contains matter that, in a materia particular, is fase or
mideading in the form or context in which it isincluded, or

because of an omission or misdescription, has not been duly
completed, or

does not comply with the requirements of this Act, or
contains an error, ateration or erasure,

the Minister may reject the document and may request:

(f)

9
(h)

that the document be appropriately amended or completed and
resubmitted, or

that a fresh document be submitted in its place, or

if the document has not been duly completed, that a
supplementary document be submitted.
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(2) The Minister may require a person who submits a document to the 1
Minister under this Act to also produce another document, or to give 2

any information, that the Minister considers necessary in order to form 3

an opinion whether it should rgject the document. 4

169 Extension or abridgment of time 5
(1) The Minigter may, on receipt of written application by a trustee 6
corporation or on the Minister's own initiative, extend or abridge the 7

time within which anything is required to be done under this Act. 8

(2) Anapplication under subsection (1) may be madeto the Minister even 9
though the time sought to be extended or abridged has ended. 10

170 Settlors or testators may appoint own legal practitioners 11
(1) If by any settlement or will atestator directsthat any legal practitioner 12

isto conduct the legal business of the settlor's or the testator's estate, 13

the legal practitioner is entitled to act accordingly, but in such case a 14

trustee corporation is not liable for the negligence, misfeasance, 15
nonfeasance or misconduct of such alegd practitioner. 16

(2) Such a legd practitioner may be removed by the Court on the 17
application of the trustee corporation or of any person interested in the 18

estate on cause shown, and the Court may appoint alegal practitioner 19

nominated by thetrustee corporation, or by an interested person, inhis 20

or her place. 21

171 Applications to Court 22
(1) TheCourt may order the costs and expenses of and thoseincidental to 23

any gpplication under this Act to the Court to be paid or raised out of 24

the estate in respect of which the application is made, or out of the 25

income of that estate, or to be borne and paid in such manner and by 26

such persons as to the Court seems just. 27

(2) Thissection doesnot affect the operation of any other provision of this 28

Act that makes specific provision for the payment of costs. 29

172 Trustee corporation not to refuse to register shares 30
A trustee corporation must not refuse to register a transfer to any 31

person of shares in the trustee corporation made on or after the 32
commencement of this section, unlessthis Act authorisesthat refusal. 33

Maximum penaty: 50 pendty units. 34
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Division 5

Supervision Fund

173 Minister may recover costs from trustee corporation

174

(1)

2

The Minister may recover from a trustee corporation the reasonable
costs of theadministration of this Act including, but not limited to, the
costs of any person or body on whom prudentia supervision functions
have been conferred.

Anamount for whichthetrustee corporationisliableunder thissection
may be recovered as adebt due to the Minister inaLoca Court [or a
court having jurisdiction for the recovery of debts up to the amount
concerned].

Supervision Fund

(1)
2

3)

(4)
)

There s established a fund called the Supervision Fund.

The Minister must pay into the Supervision Fund:

(@  dl amounts received from trustee corporations under this Part,
and

(b)  any income from the investment of any money credited to the
Supervison Fund and the proceeds of the sde of any
investment.

The Minister must pay out of the Supervision Fund:

(@  any payment for or towards the expenses of performing the
Minister's functions under this Act, and

(b) any amount for the administration or execution of this Act
(including any costs incurred by the [Attorney-General’s
Department]), and

() any amount that the Minister has agreed to pay to APRA or
another person, for or in relation to APRA’s or the person's
exercise of functions under this Act, and

(d) any expenseincurred in administering the Supervision Fund.

The Minister may invest any money in the Supervison Fund in any

way the Minister considers appropriate.

The Supervision Fund may be combined with any Supervison Fund
established under a corresponding law.
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Division 6 Regulations

175 Regulations

(1) TheGovernor may makeregulations, notinconsistent withthisAct, for
or with respect to any matter that by this Act is required or permitted
to be prescribed or that is necessary or convenient to be prescribed for
carrying out or giving effect to this Act.

(2) A regulation under this Act may create an offence punishable by a
penaty not exceeding [instructions required]

Division 7 Repeal and amendments

176 Repeal of [specify name of Act of jurisdiction regulating trustee
companies/corporations]

The [specify name of Act of jurisdiction regulating trustee
companies/corporations) is repealed.
177 Amendment of other Acts

[This provison will give effect to amendments that are consequential
on the reped of the [specify name of Act of jurisdiction regulating
trustee companies/corporations] and the enactment of the proposed
Act]

178 Savings and transitional provisions
Schedule 3 has effect.
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Schedule 1 Trustee corporations agreement

(Section 3)
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Schedule 2 Ownership definitions

(Section 100)

1 Object

The object of this Schedule is to define terms used in Part 8 (which
dedls with restrictions on shareholdings).

2 Definitions

In Part 8 and this Schedule, unless the contrary intention appears:

100% subsidiary hasthe meaning given by thelncome Tax Assessment
Act 1997 of the Commonwealth.

acquisition includes an agreement to acquire, but does not include:
(@  anacquisition by will or by devolution by operation of law, or
(b)  anacquistion by way of enforcement of aloan security.

agreement means any agreement, whether formal or informa and
whether express or implied.

arrangement has a meaning affected by clause 4.
associate has the meaning given by clause 5.
direct control interest has the meaning given by clause 12.

director includes any person occupying the position of director of a
company, by whatever name called.

discretionary trust means atrust where:

(@  aperson (who may include the trustee) is empowered (either
unconditionally or on the fulfilment of a condition) to exercise
any power of appointment or other discretion, and

(b) theexerciseof thepower or discretion, or thefailureto exercise
the power or discretion, has the effect of determining, to any
extent, either or both of the following:

0] the identities of those who may benefit under the trust,
(i)  how beneficiariesareto benefit, as between themsealves,
under the trust.

holding company has the meaning given by clause 3.

increase, inrelationto astakein acompany, includesan increasefrom
adtarting point of nil.
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interest in a share has the meaning given by clause 8.

lender, in relation to aloan security, means the person who is entitled
to enforce the security.

lending money includes providing non-equity finance where the
provision of the finance may reasonably be regarded as equivalent to
lending money.

loan security meansasecurity held solely for the purposes of amoney
lending agreement.

management employee, in relation to acompany, means an employee
of the company who is concerned in, or takes part in, the management
of the company.

moneylending agreement means an agreement entered into in good
faithintheordinary course of carrying on abusinessof lending money,
but does not include an agreement dealing with any matter unrelated
to the carrying on of that business.

officer, in relation to a company, means.

(&  adirector, secretary or management employee of the company,
or

(b) areceiver and manager of any part of the undertaking of the
company appointed under apower contained in any instrument,
or

() a liquidator of the company appointed in a voluntary
winding-up.

ownership provisions means Part 8 and this Schedule.

power to appoint a director of a company has a meaning affected by
clause 6.

practical control, in relation to atrustee corporation, has the meaning
given by section 114.

relative, in relation to a person, means:
(@  theperson’s spouse, or

(b)  another person who, although not legally married to the person,
lives with the person on a bona fide domestic basis as the
husband or wife of the person, or

(c) aparent or remoter lined ancestor of the person, or
(d)  ason, daughter or remoter issue of the person, or
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(¢  abrother or sster of the person.
scheme means.

(@ any agreement, arrangement, understanding, promise or
undertaking, whether express or implied and whether or not
enforceable, or intended to be enforceable, by legd
proceedings, and

(b)  any scheme, plan, proposa, action, course of action or course
of conduct, whether unilateral or otherwise.

share, in relation to a company, means a share in the share capita of
the company, and includes:

(@  gock into which any or al of the share capital of the company
has been converted, or

(b)  aninterest in such ashare or in such stock.
stake, in relation to a company, has the meaning given by clause 11.

unacceptableshareholding Situation hasthe meaning given by section
102.

voting power has the meaning given by clause 10.

3 Meaning of "holding company"

For the purposes of the ownership provisions, a company (the first
company) is the holding company of another company if the other
company is a 100% subsidiary of the first company.

4 Entering into an agreement or arrangement

(1) Forthepurposesof theownership provisions, apersonistakento have

proposed to enter into an agreement or arrangement if the person takes
part in, or proposesto take part in, negotiationswith aview to entering
into the agreement or arrangement.

(2) A referenceintheownership provisionstoentering into an agreement

or arrangement includes a reference to altering or varying an
agreement or arrangement.

(3) A reference in the ownership provisons to entering into an

arrangement is a reference to entering into any forma or informal
scheme, arrangement or understanding, whether expresdy or by
implication and, without limiting the generdity of the foregoing,
includes a reference to:

(&  entering into an agreement, or
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()
(©

creating atrust, whether express or implied, or
entering into a transaction,

and areference in the ownership provisionsto an arrangement isto be
construed accordingly.

(4) A reference in the ownership provisions to an arrangement does not
include a reference to a moneylending agreement.

5 Associates

(1) For the purposes of the ownership provisions, the following persons
are associates of a person:

@
()
©
(d)
©
(f)

@

(h)

(i)

()
(k)

arelaive of the person,

apartner of the person,

a company of which the person is an officer,

if the person is a company—an officer of the company,
an officer of acompany of which the person is an officer,

an employee of a natura person of whom the person is an
employee,

the trustee of a discretionary trust where the person or another
person who is an associate of the person by virtue of another
paragraph of this subclause benefits, or is capable (whether by
the exercise of a power of appointment or otherwise) of
benefiting, under the trust, either directly or through any
interposed companies, partnerships or trusts,

a company whose directors are accustomed or under an
obligation, whether formal or informal, to act in accordance
with the directions, instructions or wishes of the person,

a company where the person is accustomed or under an
obligation, whether forma or informal, to act in accordance
with the directions, instructions or wishes of the company,

acompany in which the person has, apart from this paragraph,
a stake of not less than 15%,

if the person is a company—a person who holds, apart from
this paragraph, a stake in the company of not less than 15%,
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2

()

aperson who is, because of this subclause, an associate of any
other person who is an associate of the person (including a
person who is an associate of the person by any other
gpplication or gpplications of this paragraph).

If a person (the first person) enters, or proposes to enter, into an
arrangement with another person (the second person) that rel atesto any
of the following matters:

@

()
©

the first person and the second person being in a position, by
acting together, to control any of the voting power in a

company,

the power of the first person and the second person, by acting
together, to appoint or remove a director of a company,

the situation where one or more of the directors of a company
are accustomed or under an obligation, whether forma or
informal, to act in accordance with the directions, instructions
or wishes of the first person and the second person acting
together,

then, the second person is taken to be an associate of the first person
for the purposes of the application of a provison of the ownership
provisionsin relation to the matter concerned.

6 Power to appoint director

(1) A reference in the ownership provisions to a power to appoint a
director includes areferenceto such apower whether exercisablewith
or without the consent or concurrence of any other person.

For the purposes of the ownership provisions, apersonistaken to have
the power to appoint a director if:

2

@

()

the person has the power (whether exercisable with or without
the consent or concurrence of any other person) to veto such an
gppointment, or

a person’s appointment as a director of the company follows
necessarily from that person being adirector or other officer of
the first-mentioned person.
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7 Meaning of “entitled to acquire”

For the purposes of the ownership provisons, a person is entitled to
acquire anything if the person is absolutely or contingently entitled to
acquireit, whether becauise of any constituent document of acompany,
the exercise of any right or option or for any other reason.

8 Meaning of "interest” in a share

1)
2

3
(4)

®)

(6)

Subject to thisclause, aperson holdsan interest in ashareif the person
has any legal or equitable interest in the share.

A person istaken to hold an interest in a shareif:
(@  theperson has entered into a contract to purchase the share, or

(b)  the person has a right (otherwise than because of having an
interest under atrust) to havethe share transferred to the person
or to the person’s order (whether the right is exercisable
presently or in the future and whether or not on the fulfilment
of acondition), or

()  theperson hasaright to acquire the share, or an interest in the
share, under an option (whether the right is exercisable
presently or in the future and whether or not on the fulfilment
of acondition), or

(d) the person is otherwise entitled to acquire the share or an
interest in the share, or

() the personisentitled (otherwise than because of having been
gppointed as a proxy or representative to vote at a meeting of
members of the company or of a class of its members) to
exercise or control the exercise of aright attached to the share.

Subclause (2) does not, by implication, limit subclause (1).

A personistaken to hold aninterest in ashare even if the person holds
the interest in the share jointly with another person.

For the purpose of determining whether a person holds an interest in
ashare, itisimmateria that theinterest cannot berelated to aparticular
share.

An interest in ashare is not to be disregarded only because of:
(@  itsremoteness, or
(b)  the manner in which it arose, or
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(©

the fact that the exercise of aright conferred by the interest is,
or is capable of being made, subject to restraint or restriction.

9 Certain interests in shares to be disregarded
(1) For the purposes of the ownership provisions, the following interests

must be disregarded:

(@  aninterestin ashare held by a person whose ordinary business
includes the lending of money if the person holds the interest
as aloan security,

(b)  aninterestinashare held by aperson, being aninterest held by
the person because the person holds a prescribed office,

(¢ aninterest of aprescribed kind in ashare, being aninterest held
by such persons as are prescribed.

(2) For the purposes of the ownership provisions, if:

(@  aperson holds an interest in a share as aloan security, and

(b)  the ordinary business of the person includes the lending of
money, and

() theloan security is enforced, and

(d) asaresult of the enforcement of the loan security, the person
becomes the holder of the share, and

() theperson holdsthe share for acontinuous period (the holding

period) beginning at the time when the security was enforced,

the person’s interest in the share must be disregarded at al times
during so much of the holding period as occurs during whichever of
the following periodsis applicable:

(f)
()]

the period of 90 days beginning when the security was
enforced,

if the Minister, by written notice given to the person, dlows a
longer period—the end of that longer period.

10 Voting power

(1) A reference in the ownership provisions to the voting power in a
company is a reference to the tota rights of shareholders to vote, or
participate in any decision-making, concerning any of the following:

@

the making of distributions of capita or profits of the company
to its shareholders,
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11

12

2

3

(4)

(b)  the congtituent document of the company,
(¢ any variation of the share capita of the company,
(d)  any appointment of adirector of the company.

A referencein the ownership provisionsto control of the voting power
in a company is a reference to control that is direct or indirect,
including control that is exercisable as a result of or by means of
arrangements or practices.

(@  whether or not having legal or equitable force, and
(b)  whether or not based on lega or equitable rights.

If the percentage of totd rights to vote or participate in
decison-making differs as between different types of voting or
decison-making, the highest of those percentages applies for the
purposes of this clause.

If acompany:
(@  islimited both by shares and by guarantee, or
(b)  doesnot have a share capitdl,

this clause has effect as if the members or policy holders of the
company were shareholders in the company.

Stake in a company

1)

2

For the purposes of the ownership provisions, the stake that a person
holds in acompany at a particular time is the aggregate of

(@  thedirect control interestsin the company that the person holds
at that time, and

(b) thedirect control interestsin the company held at that time by
associates of the person.

In cdculating the stake that a person holds in a company, a direct
control interest held because of clause 12 (2) is not to be counted
under subclause (1) (a) to the extent to which it is caculated by
reference to adirect control interest in the company that is taken into
account under subclause (1) (b).

Direct control interests in a company

(1)

A person holds a direct control interest in a company at a particular
time equal to the percentage of the voting power in the company that
the person isin a position to control at that time.
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@ If:

(& a person holds a direct control interest (including a direct
control interest that istaken to be held because of one or more
previous applications of this subclause) in acompany (the first
level company), and

(b) thefirstlevel company holdsadirect control interest in another
company (the second level company),

the person is taken to hold a direct control interest in the second level
company equa to the percentage worked out using the formula:

First level percentage X Second level percentage
where:

first level percentage means the percentage of the direct control
interest held by the person in thefirst level company.

second level percentage means the percentage of the direct control
interest held by the first level company in the second level company.
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Schedule 3 Savings and transitional provisions

(Section 178)

1 Savings and transitional regulation-making power

(1) Theregulationsunder this Act may contain provisions of a savings or
trangitional nature consequent on the commencement of this Act or a
provision of this Act.

(2) If such asavings and trangitional regulation so provides, it has effect
despite any provision of this Act.

(3) Any such regulation may, if the regulations so provide, take effect on
the date of assent to this Act or alater date.

(4) Totheextent to which any such savingsor transitiond provisiontakes
effect on a date that is earlier than the date of its publication in the
Gazette, the provision does not operate so as.

(@  to affect, in a manner prejudicia to any person (other than
[name of Sate or Territory] or an authority of [name of Sate
or Territory]), therights of that person existing before the date
of its publication, or

(b)  toimposeliabilitieson any person (other than [name of Sate or
Territory] or an authority of [name of State or Territory]) in
respect of anything done or omitted to be done before the date
of its publication.

2 Continuing trustee corporations taken to be licensed

(1) A trustee corporation that was a trustee company within the meaning
of the repedled Act and that is registered in [name of Sate or
Territory] istaken to be licensed under Part 7 as atrustee corporation.

(2) Thelicenceistakento have beenissued on the date of commencement
of section 69 without any conditions and to have effect for 12 months.

(3) Inthisclause:
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(4)

®)

repealed Act meansthe [specify name of Act of jurisdiction regulating
trustee companies/corporations).

A trustee corporation that was a trustee company within the meaning
of a repeded Act and that is registered in a participating State or
Territory istaken to have notified the Minister under section 93 on the
date of commencement of section 69.

In this clause;

a repealed Act means one of the following Acts: [specify names of
Actsof other jurisdictionsregulating trustee companies/cor porations).

3 Continuing trustee corporation may apply for licence

A trustee corporation referred toin clause 2 (1) may apply for alicence
under Part 7 (Licensing of trustee corporations) at any time.

4 Minister's power to grant exemptions from applicable standards or
provisions

1)

2
3

The Minister may exempt any trustee corporation that was a trustee
corporation within the meaning of the repeded Act from the need to
comply with:

(@  any specified provison of this Act, or

(b)  any specified standard.

The Minister must not grant an exemption unless it has had regard to
theinterest of clients, beneficiaries and the public.

Such an exemption applies for a period of 12 months, and may be
renewed for any further such period, in accordance with this section.

5 Application of this provisions relating to management of estates

Divison 2 of Part 2 of this Act applies whether the relevant will was
made before or after the commencement of the Division.
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