EA
New South Wales

Law Reform Commission

Discussion Paper

45

Apprehended Violence Orders:
Part 15A of the Crimes Act

November 2002



New South Wales. Law Reform Commission.
Sydney 2002
ISSN 0818-7924 (Discussion Paper)

National Library of Australia
Cataloguing-in-publication entry

Apprehended violence orders: Part 15A of the Crimes Act
Bibliography

ISBN 0 7313 0458 6.

1. Restraining orders — New South Wales. 2. Family violence —
Law and legislation — New South Wales. 3. Stalking — New South
Wales. 1. New South Wales. Law Reform Commission. (Series :

Discussion paper (New South Wales. Law Reform Commission) ; 45).

345.94402555



Contents

Terms Of FEFEIENCE ......coueeeeeeeee e vi
PartiCiPaNtS ... vii
Y] o] g 1171 (o] T viii
LiSt Of ISSUBS ... e e s X
1. INTRODUCTION .....ccoiiiiiieemeecrrrrerrresmassssrrerrersssnsssssssssreesssnnnsssssseree 1
TERMINOLOGY ...ttt e e e e e e e 3
THE CURRENT LAW ..ot 4
THE COMMISSION'S REVIEW ....ooeiiiiiiiieeeee e 8
The Commission’s approach ..............eevvvviiviiiiiiiiiiiiiiiiians 8
Major iISSUES CaNVASSEA.........coiiuiiiiiiiiieee et 9
Inherent difficulties in the review of AVOS ........cccooveviviiiiiiiiiin, 10
Preliminary consultations ...........cccvvvviiiiii e, 11
Our need for feedback .........ccoooivviiiiiiiiiie e 12
2. HISTORY OF AVOS .......coiiiiiieeeecrrrrrrresnmssssss s e s s ssssmsssssssesnessnnnnes 13
LEGISLATIVE HISTORY ...t 14
The situation before AVOS........ooouuiiieeee e 14
The Crimes (Domestic Violence) Amendment Act 1982............... 16
Amendments SINCE 1982 ......oueoieeii e 18
Expansion beyond domestic relationships............ccccccoeeeieenn. 19
LTSI IR o T K 1 [ T 20
MOST RECENT CHANGES. . ...t 21
Crimes Amendment (Apprehended Violence) Act 1999 (NSW) ..21
OTHER LAWS AFFECTING AVOS ... 23
7= | TR 23
= o 24
Famly [aW ......oeiiiie e 25
PREVIOUS REVIEWS ... 27
Bureau of Crime Statistics and Research evaluation.................... 27
Survey of Magistrates ... 28
Model Domestic Violence Laws..........cuoveviiieiiiiiiiieeeeeeeeeeee, 29
Criminal Law Review Division ReVIEW ..........ccoovvvveiiiiiiiiiiiiiieeeeees 30
3. HISTORY OF AVOS ... iiieeciirieeiinrrssesisressssssssnsss s sasssessnnsanens 33
OBJECTIVES OF AVOS ... 34
SHOULD THE OBJECTS BE EXTENDED? .....covviiiiiieeeeeeeeen, 37



4. ASSESSING THE OBJECTIVES..........coiiiiriiteecseee e 39

DIFFICULTIES IN DETERMINING VALIDITY ..ooviiiiiiiiiiiieeeeeeees 40
EFFECTIVENESS OF PROTECTION ORDERS............ccceeviivvinee. 42
GENEIAl VIEWS ... .o iii e, 42
Effectiveness studies..........coooviiiiiiiiice e 43
FACTORS INFLUENCING EFFECTIVENESS. .........coooiiiiiiieee. 47
5. ABUSE OF AVOS .......coooiiiccceeeereerrsssssssssssessessss s s ssmnnns e s ssssnnnsns 49
ADVOS IN THE CONTEXT OF FAMILY LAW PROCEEDINGS. ...... 50
The Family Court’s approach to family violence........................... 50
The interaction between ADVOs and contact orders ................... 53
ADBUSE OF ADVOS ...t 54
“‘FRIVOLOUS” USE OF APVOS ......ooiiiiiiiieeeeeee e 56
The discretion to refuse to issue process in APVO matters.......... 58
GOS8t e, 59
Other MEASUIES......oiiiiiiieece e 61
6. STRUCTURE OF PART 15A......o e smen e e 63
SEPARATE AVO LEGISLATION? ...coiiiiiiiieieeeee e 65
SEPARATE DOMESTIC VIOLENCE LEGISLATION? ......ccevvveeeennns 66
7. DEFINITIONAL ISSUES.........cooiiiriiiseerrne s 7
PERSONAL AND DOMESTIC VIOLENCE...........ccoiiiiiiiiieeeeee 72
DOMESTIC RELATIONSHIP .....oeeiiiiieiiiiicieeee e 74
8. APPLYING FOR AN AVO ......iiiriiicssserrse s ssssssssns s 75
HOW DOES A PERSON APPLY FOR AN AVO?.....cccccveeeeeieiiieee. 76
WHAT HAPPENS IN COURT WHEN A PERSON APPLIES
FOR AN AVO7? ..ottt a e 77
Court must explain consequences of an AVO........ccccoeeeiiiiieeennnn. 78
WHAT IF IT'S AN EMERGENCY?...oviiiiiiiiiieeeee e 79
POLICE APPLICATIONS ... ..ot 81
WHAT IF THE PERSON SEEKING PROTECTION WANTS
TO WITHDRAW THE APPLICATION? ..coreiiiieeeeee e 83
9. AVOS AND VULNERABLE GROUPS.........cccccmmrrrinnnnennnneenns 85
IMPACT ON VULNERABLE GROUPS.........ccoiiiiieeee e, 86
[ ol o =T aToT U o =T o] o1 = YR 87
People from non-English speaking backgrounds......................... 88
People in rural and remote areas.........ccccceeeeeeeeeeeeeiiciie e, 89
People with a disability ...........cccuviiiiiiii 90
(O] [0 L= g 0 1=To] o] L= 91
Children and young PeopIe ..........oueeeeiiiiiiiiiiiiiieeee e 92



10. GRANTING AN AVO ... s 95

TYPES OF AVOS ...t 97
INTEMAM OFAEIS ... e 97
Telephone interim Orders.........c.ueeiiiiiiiiecicc e 101
[T = 1o (o [ £ T 103
Orders made by CONSENt..........cooviiiiiiiiiiiiee e 109
EX parte orders ... 110
5] e=Tg L0 F= o ] o [=T 5= TSR 110

ISSUING AN AVO ...t 111
When must the court make an AVO? ........eeeeieeiiiieeceeeeeeeeeeea, 112
When can the court choose whether or not to make an AVO~?...... 112

11. CONSEQUENCES OF AN AVO......ccooviiiiirmmeeerrrrereeessmanssnerens 115

WHAT HAPPENS AFTER THE COURT MAKES AN AVO?........... 116
Consequences for the applicant ..............cccoee, 116
Consequences for the defendant................. 116

WHAT IF THE DEFENDANT BREACHES THE AVO?................... 117
Consequences for the applicant ..............cccoe, 117
Consequences for the defendant................. 118

WHAT HAPPENS IF THE APPLICANT CONTRIBUTES
TO THE BREACH? ... et 120
Consent as @ defenCe..........eeeieeiiiiiiii e 121

12. MISCELLANEOUS ISSUES .......coociiiiiiiirrrceeerr e reesssssssnneeens 125

CROSS APPLICATIONS. ... ..o 126

MULTIPLE APPLICATIONS. ... ..o 127

VARIATION AND REVOCATION.......cooieeeeeeeeeeeeeeceee e 127

THE APPEALS PROCESS ..o 131

13. STALKING AND INTIMIDATION........cooiiirirereeeerrr e e eeeen e 133

INCIDENCE OF STALKING AND INTIMIDATION .....oceeeieeeeeieiinne. 136

ELEMENTS OF THE OFFENCE........ccooooiieeeee e 138
Actus reus — what type of behaviour is covered? .............ccuuu.e. 138
Mens rea — the intention to cause fear of harm .......................... 139
Defences and eXClUSIONS .........cooovveiiiiiiieeeeee e 141

HARASSMENT CAUSING DISTRESS OR DETRIMENT ............... 142

APPENDIX A e e 145

BIBLIOGRAPHY ... 147



Terms of reference
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General, the Hon R J Debus MP referred the following matter to
the Commission:

In accordance with section 562Z of the Crimes Act 1900 (NSW) the
Commission is to review Part 15A of that Act to determine whether
the policy objectives of the Part remain valid, and whether the
terms of the Part remain appropriate for securing those objectives.
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Submissions

The Commission invites submissions on the issues relevant to this
review, including but not limited to the issues raised in this
Discussion Paper.

All submissions and enquiries should be directed to:

Mr Peter Hennessy
Executive Director
NSW Law Reform Commission

postal addresses
GPO Box 5199, Sydney NSW 1044 or DX 1227 Sydney

street address
Level 17, 8-12 Chifley Square, Sydney NSW

email
nsw_lrc@agd.nsw.gov.au

contact numbers
telephone (02) 9228 8230
facsimile (02) 9228 8225
TTY (02) 9228 7676

There is no special form required for submissions. If it is
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telephone the Commission and either direct your comments to a
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The closing date for submissions is 31 January 2002.

viii



Use of submissions and confidentiality

If you would like your submission to be treated as confidential,
please indicate this in your submission. Submissions made to the
Commission may be used in two ways:

o Since the Commission’s process of law reform is essentially
public, copies of submissions made to the Commission will
normally be made available on request to other persons or
organisations. However, if you would like all or part of your
submission to be treated as confidential, please indicate this
in your submission. Any request for a copy of a submission
marked “confidential” will be determined in accordance with
the Freedom of Information Act 1989 (NSW).

o In preparing further papers on this reference, the
Commission will refer to submissions made in response to
this Discussion Paper. However, requests for confidentiality
will be respected by the Commission in relation to the
publication of submissions.

Other publication formats

The NSW Attorney General’s Department is committed to fully
meeting its obligations under State and Commonwealth
anti-discrimination legislation. These laws require all organisations
to eliminate discriminatory practices which may prevent people
with disabilities from having full and equal access to our services.

This publication is available in alternative formats. If you have
any difficulty in accessing this document please contact the Law
Reform Commission.
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