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In my experience the majority of commercial disputes involve
guestions of contractual interpretation. Often such questions are
at the heart of the dispute. In this paper | will be concerned with
contracts between commercial parties — not with consumers —
being parties who, despite inevitable differences in bargaining

power, are not constrained by anything in the nature of coercion.

For virtually all such contemporary commercial arrangements
of any significance, lawyers and judges have before them a text,
often a long and detailed text or, at the very least, an exchange of
correspondence. Analysis must always begin with the words used.
The focus of this paper is how far and in what respects one can or
should travel beyond the text for the purposes of contractual

interpretation.



From Text to Context

In the common law jurisdictions with which | am most familiar
there has been a clear development over the last two or three
decades in both statutory and contractual interpretation from a
literal approach to a purposive approach. The movement has
been from text to context.® A comparative analysis shows that
there are significant differences between jurisdictions as to the
extent of the movement. Such differences also appear in internal

debates within jurisdictions.

Although it is useful to distinguish between textualists and
contextualists, to identify alternative basic approaches to
contractual interpretation, it must be remembered that what is

involved is a spectrum of opinion, rather than a simple duality.

| have significant reservations about the substantial
expansion of the scope and nature of evidence now available for
the purposes of interpreting a written contract. What started out in
life as an application of the perfectly acceptable principle that
words in a written contract must be understood in their commercial

context, has turned into a mechanism for creating a high level of



uncertainty in commercial relationships. This was not originally

intended.

In my opinion, in most jurisdictions the balance between
certainty and accuracy favours the latter more than it should. My
disagreement is based on a difference of approach that is

fundamental.

As will appear below, a restatement of the principles of
contractual interpretation by Lord Hoffmann has been very
influential. Lord Hoffmann’s starting point is that “legal
interpretation” should be assimilated to the way “any serious
utterance would be interpreted in ordinary life”.> | respectfully

disagree. There are, in my opinion, significant differences

between legal words and the utterances of everyday life.

Legal words whether in a contract or in a statute, are not the
same as words uttered in the course of ordinary life. That is
because legal words create and impose obligations. Specifically,
in the commercial context, those words, unlike many “ordinary life
utterances”, are imbued with a desire, from the outset, on the part

of all parties to a contract that there be a high level of certainty as



to how their written agreement will be understood in the future,
both in any disputes between the parties and by reason of the
involvement, in many spheres of commerce, of third parties who

will rely on the written text without knowing the full context.

The first requirement for interpreting any text is to
understand and give full weight to the nature of the document.
That is why a national constitution cannot be interpreted as if it
was a will or a trust deed.® That is why a statute must be
interpreted in accordance with the public values of the system of
government, such as the presumptions appropriately grouped
under the principle of legality. That is also why a written
commercial contract must be interpreted so as to provide as much

commercial certainty as the words permit.

Like many other aspects of contract law, interpretation
requires the resolution of a tension between certainty or efficiency
on the one hand and accuracy or fairness on the other. There
exists a broad spectrum of permissible opinion as to where the
balance between these often conflicting considerations should be

drawn.



“Certainty” in this context refers to the proposition that the
extent to which lawyers giving advice on contractual obligations,
and practitioners, arbitrators and judges involved in dispute
resolution, refer to matters beyond the contractual document, the
certainty of advice or of the outcome of the dispute resolution
process, is lessened. Furthermore, the length and cost of the

process is increased.

“Accuracy” or “fairness” in this context refers to the
significance of determining what the actual intention of the parties
was with respect to the meaning of particular words used in a
written agreement. Justice requires that they be held to the
bargain upon which they truly agreed. This has been called “a
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more principled and fairer result™ or one that will meet “the

reasonable expectations of the parties”.® It is supported on the

basis that “fairness should trump convenience”.” Further, a
restrictive approach to evidence for purposes of interpretation may
sometimes mean that “justice” is not done.® However, as Chief
Justice Gleeson forcefully pointed out, the “holy grail of

individualised justice” is frequently in conflict with the need for

predictability, and certainty in the law, including commercial law.®



As is so often the case, reasonable people can differ about
where the balance between pragmatism and principle should be
drawn.  Practical considerations, which are concerned with
commercial certainty and the cost of contract writing, advice and
adjudication, are regarded by some as an unprincipled constraint
upon the true object of contract law, but by others as a valid factor

entitled to weight in the balance.

Furthermore, in terms of the justice of the situation, distinct
issues arise in that significant range of commercial relationships in
which third party interests become involved on the basis of the
contractual text. Insofar as the true intentions of the parties is to
be determined by extrinsic materials, they invoke matters of which

such third parties have no knowledge.

I will concentrate upon jurisdictions of the common law
tradition. Relevantly for the purpose of contractual interpretation,
the rules which have traditionally restricted the range of material
available for purposes of interpreting a written contract, include:

* the parol evidence rule;
* the rule that extrinsic materials could only be referred to if

the words used are ambiguous;



» restrictions on the scope of extrinsic materials to which it is
permissible to have regard;

» the rule against the admissibility of pre-contractual
negotiations;

» the rule against the admissibility of post-contractual conduct.

In various degrees, these exclusionary rules have been
modified over recent decades. A comparative analysis reveals

considerable divergence in these respects.

Parol Evidence Rule

The traditional approach to the interpretation of a written
contract in common law nations turned, in large measure, on the
application of the parol evidence rule. The rule has been stated in
different ways, but the core principle is that, when parties have
reduced their contract to writing, a court should only look to the

writing to determine any issue of interpretation.

The rule excluded extrinsic evidence for the purpose of
interpretation. However, the rule applied only if the parties had, as

a matter of fact, determined that the whole of their contract would



be in writing. Extrinsic material could be considered to determine

whether that was or was not the case.

What the Americans call a “hard parol evidence rule”
includes a strong presumption that a contract which appears to be
final and complete on its face will be accepted as such, whereas a
“soft parol evidence rule” permits this presumption to be more
readily overridden by extrinsic evidence. Questions of fact and
degree arise. Different jurisdictions, indeed different judges within
a jurisdiction, will balance the trade off between certainty and

accuracy in different ways in this respect.

Over recent decades English courts became more willing to
look beyond an apparently complete contract. This deprived the
traditional form of the rule of much of its force, as the Law
Commission eventually acknowledged,™ in a report on the Parol
Evidence Rule. There are three passages of significance in its

report.

First, is the conclusion that:
“...there is no rule of law that evidence is rendered

inadmissible or is to be ignored solely because a



document exists which looks like a complete contract.
Whether it is a complete contract depends upon the
intention of the parties, objectively judged, and not on

any rule of law.”*

A passage that is also often quoted is:
“We have now concluded that a parol evidence rule ...
which on occasions may have been applied to exclude
or deny effect to relevant evidence, no longer has either
the width or the effect once attributed to it. In particular,
no parol evidence rule today requires a court to exclude
or ignore evidence which should be admitted or acted
upon if the true contractual intention of the parties is to

be ascertained and effect given to it.”*?

Also of significance is the reasoning in the following passage:
“We have now concluded that although a proposition of
law can be stated which can be described as the ‘parol
evidence rule’ it is not a rule of law which, correctly
applied, could lead to evidence being unjustly excluded.
Rather, it is a proposition of law which is no more than a

circular statement: when it is proved or admitted that



the parties to a contract intended that all the express
terms of their agreement should be recorded in a
particular document or documents, evidence will be
inadmissible (because irrelevant) if it is tendered only for
the purpose of adding to, varying, subtracting from or

contradicting the express terms of that contract.”™

The process of emasculating the traditional effect of the
parol evidence rule appears to have arisen by reason of the
emphasis which began to be given to the factual matrix of a
contract, commencing with the judgments of Lord Wilberforce to
which | will refer.”* The Law Commission’s Report has been
adopted by some text writers, who treat the parol evidence rule as
a historical footnote.”® Others are not prepared to dispense with
the rule, not least because no court has said it has gone, but
acknowledge that it is subject to so many exceptions that, as a

matter of substance, it appears to be of little significance.®

The Court of Appeal has, on occasions, endorsed the Law
Commission’s approach to the parol evidence rule.'” On the other
hand, one Law Lord has affirmed and restated the rule,

emphasising its role in promoting certainty.'® However, it does
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appear that English judges are no longer willing to proceed on the
basis of a strong presumption that a written contract, which
appears complete on its face, should be treated as embodying the
whole agreement. Although not overruled, the rule appears to
have been superseded by Lord Hoffmann’s restatement, to which |

will refer below.

The position seems to be the same in Hong Kong, at least at
a Court of Appeal level.” | am not aware that the Court of Final

Appeal has addressed the question.”

The position is, in my opinion, different in Australia. Here the
rule is not regarded as a historical curiosity. The parol evidence
rule has long been accepted as fundamental.?* It has been

affirmed in quite recent times, with traditional justification.

In the Equuscorp case?, a joint judgment of five judges of
the High Court emphasised:
* aperson executing a written agreement is bound by it;
» the parol evidence rule accords with the objective theory of

contract;
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» oral agreements often give rise to “difficult, time consuming
expensive and problematic” disputation;

» the rule should be maintained, recognising that it allows for
exceptions in “established categories”;

» the growth of international trade with parties for different

legal systems reinforces the role of the rule.

It is noteworthy that even Australia’s most reform minded
judge, Justice Kirby, formerly of the High Court, has strongly
reaffrmed the rule and its core justification.?®> His Honour
emphasised:

» the “practical utility” of the parol evidence rule including a
“desire to uphold the more formal bargains” and “to
discourage expensive and time consuming litigations about
peripheral and disputable questions”;

» if the language is clear no extrinsic material “authorises a
refusal to give the clear words their legal effect”;

» the growth of international trade supports the policy for
“adhering to a general principle that holds parties to their

written bargain”.
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The Indian Evidence Act of 1872 compiled by Sir James
Stephens, is one of the most successful acts of codification in the
common law world. It remains the basis of the law of evidence in
the Republic of India (other than Jammu and Kashmir), Pakistan,
Bangladesh, Sri Lanka, Burma, Malaysia and Singapore, as well
as a number of nations in Africa and the West Indies. That Act

gave statutory force to the parol evidence rule.

The basic principles contained in the Indian Evidence Act, as
generally adopted are:

* No evidence is admissible of the terms of any written
contract, nor any secondary evidence of its contents (s 91).

» For a written contract, evidence is not admissible to add to,
vary or contradict its terms (s 92).

* When the language in a document is on its face “ambiguous
or defective” evidence may not be given of facts which may
supply the defect (s 93).

* When “plain” language in a document applies to existing
facts, evidence may not be given to show that it was not
meant to apply to such facts (s 94).

* There are several express provisions for when the language

of a written contract may be supplemented (ss 95-98).
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Of particular significance for present purposes is the sixth
proviso to s 92 which states:
“Any fact may be proved which shows in what manner

the language of a document is related to existing facts.”

In view of these express provisions it is not surprising that
the traditional approach to interpretation of contracts in India was
as strict as the original approach in England. Clear words have to
be applied and surrounding circumstances could be referred to

only if there is an ambiguity in the actual language.*

The primacy of the text has frequently been asserted in
Indian authorities. For example, in one case the Supreme Court
said:

“ ... In construing a contract, the Court must look at the

words used in the contract unless they are such that one

may suspect that they do not convey the intention
correctly. If the words are clear, there is very little the

Court can do about it."®

As the Supreme Court put it more recently:
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“When persons express their agreements in writing, it is
for the express purpose of getting rid of any
indefiniteness, and to put their ideas in such shape that
there can be no misunderstanding, which so often

occurs when reliance is placed upon oral statements.”*®

The Indian courts frequently state that extrinsic evidence is
not admissible if the meaning is clear. The courts also frequently
state that surrounding circumstances can be referred to.?” It
seems to me that such references to “extrinsic evidence”, in their
context, are directed to statements of subjective intention, as such.
Statements of that character are not admissible in any of the

jurisdictions to which | will refer.

However, it does appear to me, on the limited research |
have been able to conduct of the Indian case law, that Indian
courts are less likely to go behind a written text. Furthermore, the
scope of surrounding circumstances to which regard may be had
also appears to be more restrictive than in some other

jurisdictions.
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This is a natural result of the parol evidence rule having

statutory force. It cannot be relegated to a historical footnote.

The approach to contractual interpretation in Singapore has
been set out authoritatively in a detailed judgment in Zurich
Insurance.?® The judgment contains a comprehensive exposition
of the issues that arise in this context. It has been supplemented

extra-judicially.?

Of particular significance for other nations which have
adopted Sir James Fitzjames Stephens Evidence Act, is the
careful analysis in Zurich Insurance of the application of those
provisions to the process of interpretation. | will discuss below the
analysis of the sixth proviso to s 92 (which is s 94 of the Singapore

Act).

The Court emphasised that, although the law of Singapore
had moved from textualism to contextualism, because of its
statutory enactment, the parol evidence rule remained robust. The
rule applies, but that it excludes reference to extrinsic evidence
only for the purpose of varying a written contract. The Court

distinguished such use from reference to extrinsic evidence for the
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purpose of interpretation.*® Extrinsic evidence can be used for the
purpose of interpretation, but cannot be used “as a pretext to

contradict or vary it".>

Although, as in India, the statute precludes relegating the
rule to a historical footnote, the process of emasculation that has
occurred in England has clearly been influential. The balance
between certainty and accuracy has been redrawn in jurisdiction,

like Singapore, in which the English influence remains significant.

Surrounding Circumstances

In all jurisdictions, the words of a written agreement are the
primary focus of attention in the sense that, subject to collateral
doctrines such as rectification and estoppel, it is those words that
fall to be interpreted. However, the surrounding circumstances in
which a text was drafted can be of assistance in its interpretation
and that proposition may not have received sufficient emphasis

until recently.

Words never stand by themselves. They do not exist in
limbo. Justice Learned Hand put the proposition well when he

said:
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“Of course it is true that the words used, even in their
literal sense, are the primary, and ordinarily the most
reliable, source of interpreting the meaning of any
writing; be it a statute, a contract, or anything else. But
it is one of the surest indexes of a mature and
developed jurisprudence not to make a fortress out of
the dictionary; but to remember that statutes always
have some purpose or object to accomplish, whose
sympathetic and imaginative discovery is the surest

guide to their meaning.”?

The same, of course, is true of the commercial purposes of a
contractual relationship. | do not doubt the importance of
surrounding circumstances or the “factual matrix”, as it is often
called, for purposes of interpretation. However, reasonable minds
can differ about how readily and how far such background should
be taken into account for that purpose. Questions of fact and

degree are involved.

In common law nations the preparedness to take account of
surrounding circumstances, and the commercial purpose of

contract, accelerated in the 1970’s and has continued to expand.
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In England this movement, from text to context, commenced under
the influence of Lord Wilberforce. In an influential judgment in
1971, his Lordship re-emphasised the relevance to interpretation
of the factual matrix known to both contracting parties, including
the genesis and the aim or commercial purpose of the

transaction.*

| do not believe that Lord Wilberforce intended any dramatic
change from past practice. The “factual matrix” which he had in
mind encompassed a limited range of basically uncontested
commercial facts understood by both parties, even in a context

where, almost by definition, their interests were in conflict.

As Lord Wilberforce himself said, in the basal authority:

“As to the circumstance, and the object of the parties,
there is no controversy in the present case. The
agreement, on its face, almost supplies enough, without
the necessity to supplement it by outside evidence. But
some expansion, from undisputed facts, makes for

clearer understanding ...”
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The history of commercial litigation until this time would
suggest that the typical case would be like this one, ie, involving
“undisputed facts”. Indeed, it ought to be the case, as Lord
Hoffmann has put it more recently, that:

“ ... surrounding circumstances are, by definition,

objective facts, which will usually be uncontroversial”.®*

However, this is not how this change has developed in the
legal systems with which | have some familiarity. This is due to
civil procedure, especially with respect to discovery, in a context
where the adversarial system creates perverse incentives, which

are not always adequately controlled by case management.

The expanded reliance on context for interpretation of written
documents was influential throughout the common law world
including Australia,®® Hong Kong,** New Zealand,*” Singapore,®

Malaysia*® and India.*
The following statement by the High Court of Australia is

representative of this first stage of the movement from text to

context:
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“The meaning of the terms of a contractual document is
to be determined by what a reasonable person would
have understood them to mean. That, normally,
requires consideration not only of the text, but also of
the surrounding circumstances known to the parties, and

the purpose and object of the transaction.”*

The next stage of development was Lord Hoffmann’s
restatement in the Investors Compensation Scheme case. He set
out a five point scheme for contractual interpretation, which has

proven very influential.*?

His first point has been widely adopted. It is:

“Interpretation is the ascertainment of the meaning
which the document would convey to a reasonable
person having all the background knowledge which
would reasonably have been available to the parties in
the situation in which they were at the time of the

contract.”

The robustness of this principle has been affirmed by the

Supreme Court of the United Kingdom which has held that even
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without prejudice communications must be available as part of the

background available for purposes of interpretation.*?

In Australia, the High Court has frequently accepted that
commercial contracts must be given a business like interpretation
and this first proposition of Lord Hoffmann’'s restatement has

expressly been accepted.*

English decisions on contract law are highly influential in
Hong Kong. As the authors of one text on contract law put it:
“It could be said that, in terms of Hong Kong contract

law, it is as if 1997 never happened.”

The Hong Kong Court of Final Appeal had the benefit of Lord
Hoffmann’s own participation in that Court, sitting as a non-
permanent judge. The case which is most frequently cited in
subsequent Hong Kong authorities is Lord Hoffmann’s own
judgment in Jumbo King Ltd v Faithful Property Ltd. His Lordship
said, relevantly:

“[59] ... The construction of a document is not a game

with words. It is an attempt to discover what a

reasonable person would have understood the parties to
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mean. And this involves having regard, not merely to
the individual words they have used, but to the
agreement as a whole, the factual and legal background
against which it was concluded and the practical objects

which it was intended to achieve.”®

The cycle is complete. Subsequently, in Chartbrook his

Lordship referred to the judgment in Jumbo King.*’

In one case the Court of Final Appeal went beyond the
reference to Jumbo King and expressly adopted the cognate first
proposition from Investors Compensation Scheme.*®* | am not
aware that the Court of Final Appeal has endorsed the five point

scheme, in terms, but lower courts in Hong Kong apply it.

New Zealand courts enthusiastically adopted Lord
Hoffmann’s restatement.*® This was, of course, understandable at
a time when appeals to the Privy Council still existed from the
Court of Appeal of New Zealand. More significantly, the Supreme
Court of New Zealand has not only reaffirmed the approach, but

probably gone further. | will discuss the decisions below.
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One author suggested that the Supreme Court of India has
rejected the Lord Hoffmann restatement.® However, the case
upon which he relied recites a submission which was more wide
ranging than that advanced by Lord Hoffmann.”* So far as | am
aware the Supreme Court of India has not otherwise addressed

Lord Hoffmann’s restatement in terms.

Notwithstanding the frequent reassertion of the proposition
that effect must be given to unambiguous language, the Supreme
Court of India has indicated in more recent judgments that it is
legitimate to take into account surrounding circumstances for

purposes of ascertaining the intention of the parties.?

In Malaysia, the Federal Court has also expressly adopted
and applied the first of Lord Hoffmann’s principles.®® At a Court of
Appeal level, the whole of Lord Hoffmann’s five point restatement

has been referred to with approval.>*

The Zurich Insurance judgment, to which | have referred,
indicates that in Singapore, in substance, the Hoffmann
restatement has been adopted, subject only to the express

restriction arising from s 95 in the case of a patent ambiguity.
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In the Investors Compensation case, as subsequently
modified, Lord Hoffmann expanded the concept of the “factual
matrix”, which he retitled “background knowledge”, to include
“absolutely anything” known to both parties which a reasonable
man could have regarded as relevant to an understanding of the
way in which the language should be understood.>® This was the
second of his five points. It has not been so enthusiastically

received as the first.

Writhing extra-judicially, Justice Rajah of the Singapore
Court of Appeal concluded:
“The courts ought to embrace a consistently
commonsensical approach in relation to the admissibility
of evidence in contractual disputes. All relevant material
which assists in revealing the parties objective intentions
should be considered. It can be forcefully said that it is
the legal entitlement of the parties to have their objective
intentions and the ‘goal of a genuine consensus’
ascertained through such a process. Fairness should

trump convenience. Such an intuitive approach better
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coheres with the idea that a contract law is a facilitative

156

body of principles.

In substance, his Honour accepts the “absolute anything”

element in the Hoffmann Restatement.

However, the “absolutely anything” extension has not been
adopted in Australia. Nor has it been adopted by the Federal
Court of Malaysia or by the Indian Supreme Court. It is not
repeated, in terms, in his Lordship’s own judgment in Jumbo King.
Nor, has it subsequently been adopted by the Court of Final
Appeal in Hong Kong. However, it appears to be applied by the

lower courts in Hong Kong.

The Ambiguity Requirement

Traditionally, it was thought that extrinsic evidence could
only be taken into account if there was ambiguity in the written
text. However, it was implicit in the adoption of Lord Wilberforce’s
“factual matrix” approach that, to some degree, surrounding
circumstances would be taken into account from the outset of the
interpretative process, not only after ambiguity was identified. In

1998, when Lord Hoffmann restated the principles of contractual
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interpretation in the Investors Compensation Scheme case, the
necessity to find “ambiguity” before having regard to “background”

was clearly rejected.

In Australia, there is uncertainty as to whether ambiguity is
still required before reference to surrounding circumstances is
permissible. The basic authority remains Codelfa which contains
the following formulation:

“Evidence of surrounding circumstances is admissible to

assist in the interpretation of the contract if the language

Is ambiguous or susceptible of more than one meaning.

But it is not admissible to contradict the language of the

contract where it has a plain meaning.”®

There is no authoritative decision on the distinction in
Codelfa between the word “ambiguous” and the subsequent
phrase “or susceptible of more than one meaning”. | have
expressed the view that the latter should be distinguished from the
former, so that reference to extrinsic materials is permissible not
only on the basis or a lexical or verbal ambiguity and/or a
grammatical or syntactical ambiguity, but extends to any situation

in which the interpretation is for any reason doubtful.® What his
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Honour had in mind, in my opinion, was something along the lines
of the traditional distinction between patent and latent ambiguity,
which is of continued significance, as | will discuss below, in those

nations which have adopted the Indian Evidence Act.

More recent High Court decisions have stated the relevant
principles without referring to the need for ambiguity. On that
basis, the view has been taken that the ambiguity requirement has
been dispensed with.®® However, Codelfa has never been

overruled by the High Court.

The traditional rule that extrinsic evidence can be looked at
in the case of ambiguity was affirmed by the Privy Council in a
New Zealand appeal shortly before Investors Compensation
Scheme.®® The subsequent adoption by New Zealand courts of
Lord Hoffman’'s restatement posed some difficulties in this
respect.®> However the issue now appears to be resolved and

ambiguity is not required.®®

In the Zurich Insurance case, the Court of Appeal of
Singapore concluded that it was no longer necessary to identify an

ambiguity before referring to extrinsic evidence.*® In his extra-
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judicial writing Justice V K Rajah reaffirmed the proposition in the
Zurich Insurance case that it is unnecessary to identify ambiguity

prior to relying on extrinsic evidence.®

In Singapore, as in other jurisdictions that have adopted the
Indian Evidence Act, the position is complicated by the express
statement in s 95 (s 93 in India) that extrinsic evidence is NOT

admissible in the case of ambiguity.

The Singapore Court of Appeal in Zurich Insurance
concluded that extrinsic evidence could not be used to interpret
language in the case of patent ambiguity, but could be used if
there is a latent ambiguity, in the sense that the ambiguity only
becomes apparent when the language is applied to a factual
situation.”® The Court relied on the sixth proviso to s 94 of the
Singapore Act for this approach. This appears to me to be the

same result as | understand the Indian Courts to have reached.

In India, s 93 has also been interpreted to require the
rejection of extrinsic evidence only in the case of a patent
ambiguity. If there is latent ambiguity, however, then extrinsic

evidence is admissible, eg, to identify the subject matter of the
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contract.®” Indeed, at least one Indian court has invoked the sixth
proviso the same way as in Singapore.®® However, the Indian
authorities do not suggest that once latent ambiguity is identified,
the full scope of surrounding circumstances — “absolutely anything”
in Lord Hoffmann’s terminology — becomes admissible. The cases
and texts | have consulted suggest a more circumspect approach

Is adopted.

The Malaysian position appears to be the same as in India
and Singapore, in that surrounding circumstances can be taken
into account pursuant to the sixth proviso, but only in the case of
latent ambiguity.  However, it appears that the scope of
surrounding circumstances to which it is permissible to have
regard is, like that of India, also more restrictive than that adopted

in Singapore.

As the Federal Court put it:

“It is evidence admissible under proviso (f) to section 92
Evidence Act, to show in what manner the language of a
document is related to existing facts. It is admissible
evidence being confined strictly to surrounding facts so

intimately connected with the instruments that they
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afford reliable material for ascertaining the nature and
extent of the subject-matter referred to. See also
Oriental Bank of Malaya Ltd v Subramaniam [1958] 1

MLJ 35."° (Emphasis added.)

To similar effect are the observations of the Court of Appeal,
Kuala Lumpur:

“[SJuch evidence must be restricted only to what is

necessary for the purpose so that the record will not be

bulky.””® (Emphasis added.)

The italicised passages use language that does not appear

in the English, New Zealand, Hong Kong or Singapore case law.

The statutory restriction in s 93 of the Indian and Malaysian
Acts (s 95 in Singapore) does differentiate the position from those
nations that have not adopted the Indian Evidence Act. Ambiguity,
including patent ambiguity on the face of the document, is one
context in which extrinsic evidence is, one might have thought,

particularly relevant.
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It does appear that, in a number of respects, the Australian
approach to interpretation of contracts by reliance on extrinsic
evidence remains more circumspect than in England and in most
other jurisdictions. The scope in Australia for what academics like
to call “modern” or “commercial’ construction is not clear. Most
other common law jurisdictions have followed the English lead,
with the possible exception of India and Malaysia. | say “possible”
because of the limitations of my research in the Indian and

Malaysian authorities.

Pre-Contractual Negotiations

Lord Hoffmann accepted, albeit without enthusiasm, that it
was too late for the English courts to change the principle of
English law that pre-contractual negotiations were not admissible
for the purpose of interpreting the contract, save in the case of
ambiguity, or insofar as they demonstrated knowledge of the
relevant factual matrix. His Lordship was clearly uncomfortable
with the distinction, but saw practical reasons for distinguishing

prior negotiations from other aspects of background.
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The rule against the admissibility of pre-contractual
negotiations has been affirmed in England,”* Australia,”> Hong

Kong” and India.”

Although mere declarations of subjective intent, as such,
remain inadmissible in Singapore, in Zurich Insurance, the Court of
Appeal said that “there should be no absolute or rigid prohibition
against evidence of previous negotiations or subsequent conduct,
although in a normal case such evidence is likely to be

inadmissible”.”™

In Chartbrook the House of Lords definitively upheld the
proposition that it was too late to change the principle that pre-
contractual negotiations were not admissible. Chartbrook was
delivered after Zurich Insurance. The indication in Zurich
Insurance that Singapore would not follow that aspect of Lord
Hoffmann’s restatement appears to be confirmed by the analysis
in Justice Rajah’s subsequent article, although his Honour
acknowledged that the Court had not judicially considered

Chartbrook.®
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In New Zealand, the Supreme Court has addressed the
guestion of pre-contractual negotiations in a case without a clear
ratio.”” One of the judges appeared to start from the traditional
position that, where relevant ambiguity was established, evidence
of pre-contractual negotiations is admissible but that process
should not be subject to previously accepted restrictions.”® Two of
the judges indicated that ambiguity was not required prior to
examining background material but, on the facts of the case, their
Honours invoked the widely accepted exception’ that negotiations
are admissible to identify the subject of a matter of a contract. In
doing so, however, they adopted a wide concept of “subject
matter”.®’ A fourth judge said that it was no longer the case that
ambiguity was required before taking into account background
material, but saw no reason in that case to look at the background
material.** The fifth judge said that the same underlying principles
should be applied to both pre-contractual and post-contractual
evidence, concluding that the evidence is admissible if it is
“capable of demonstrating objectively what meaning both or all
parties intended their words to bear”.?* This appears to adopt the

“absolutely anything” approach.
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Subsequent Conduct

The position in England is that, subject to certain exceptions,
subsequent conduct is not admissible.®® As it was put:

“Iit is not legitimate to use as an aid in the construction of

the contract anything which the parties said or did after it

was made”.?*

These decisions have not, or at least not yet, been revisited

since Lord Hoffmann'’s restatement.

The principle that subsequent conduct is not available as an
aid to interpretation has been affirmed in Australia.>> However, the
reaffirmation did not involve detailed consideration of the various

issues that arise in this respect.®®

This position has also been affirmed in Hong Kong®” and in
Malaysia.®® However, in Singapore, subsequent conduct is
probably admissible. It was placed in the same position as pre-

contractual negotiations, discussed above.?
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In India, evidence of subsequent conduct is admissible in
certain circumstances for purposes of construing a written
agreement. There must, however, be some ambiguity in the
contract and particular weight appears to be given to conduct done

shortly after the date of a contract.”

In Gibbons Holdings, a majority of judges in the Supreme
Court of New Zealand accepted that subsequent conduct can be
referred to for purposes of interpretation. However, the doctrinal

basis of this acceptance is unclear.

Two of the judges would limit such evidence to a situation in
which the conduct was engaged in by both parties, another judge
said that even unilateral conduct was admissible, a further judge
accepted that subsequent conduct could be admissible, without
adverting to this distinction and the fifth judge reserved upon the

admissibility of all subsequent conduct.”

| am generally critical of the expanded use of extrinsic
material for purposes of interpretation. However, the adverse
commercial effects which concern me are unlikely to arise if

reference to conduct is limited along the lines adopted by the
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Indian courts. Where there is ambiguity in the written contract,

conduct shortly after it came into effect can be revealing.

Entire Agreement Clauses

Matters of fact and degree arise on the spectrum between a
“hard” parol evidence rule approach and a “soft” or “non-existent”
parol evidence rule approach. One matter on which the line can

still be held is the effect given to entire agreement clauses.

For major contractual relationships a detailed document is
usually prepared. It is rare to find one that does not include an
entire agreement clause. Where the parties have expressly stated
that the written document represents the whole of their agreement
then, short of rectification or the application of some other
collateral doctrine, that clause should, in my opinion, be given full
and clear effect. If reference to extrinsic evidence is admissible in
some circumstances to determine the true agreement between the
parties, surely the assertion that the true agreement is contained
entirely in the document is entitled to at least substantial, and
usually determinative, weight in this very respect. In any event,
such a clause resolves the preliminary question for the application

of the parol evidence rule. This is a contract wholly in writing.
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However, judges in jurisdictions which have embraced the
Hoffmann restatement, and academics who support the
development, have suggested that, notwithstanding an entire
agreement clause, extrinsic evidence is still admissible for
purposes of interpretation.”” Indeed, one academic author, whilst
acknowledging the difficult issues involved, suggested that not to
do so “would resuscitate the now discredited parol evidence
rule”.®® 1t is not clear to me why consenting adults cannot do that.
A more detailed analysis of the reasons for parties adopting an
entire agreement clause supports the conclusion that such a
clause is a perfectly rational way of “contracting out of

contextualism”.®*

While a number of judges have indicated that an entire
agreement clause does not prevent reference to extrinsic evidence
for the purpose of contractual interpretation, even in the absence
of ambiguity, | am not aware of any court of final appeal that has
adopted the proposition. Perhaps more clearly than other aspects
of the issues that arise in this context, this matter remains open in

a number of jurisdictions. Its resolution will depend very much on
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where the balance between certainty and accuracy, to which |

have referred at the outset of this paper, ought be drawn.

| accept that sometimes certainty should give way to
accuracy or fairness. Whilst the prima facie position should be
that such a clause excludes reference to extrinsic circumstances,

that could be subject to a qualification of substantial injustice.

Common Law and Civil Law

With respect to contractual interpretation there are significant
differences between the common law and civil law traditions. At
this seminar the former tradition is represented by India, Hong
Kong SAR, Malaysia, New Zealand, Papua New Guinea,
Singapore, Sri Lanka and Australia. The civil law tradition is
represented by China, Macau SAR, Japan and the Republic of
Korea. We will also be considering issues of Islamic finance, but |

will not refer in any way to sharia law.

There are, of course, and always have been major
differences within each of the two traditions, eg, between the
English and American common law or between the French and

German civil law traditions. Nevertheless there remain broad
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distinctions between the two systems which continue to influence
both substantive and procedural law, including with respect to

contractual interpretation.

Over recent decades the relationship between the common
law and civil law traditions has altered. A process of convergence
has been emphasised in the comparative law literature. The focus
of attention in international contexts has increasingly been to
identify common elements and to seek to resolve differences
between the systems. Both in multilateral and regional
arrangements, and in nations where legal systems are still being
developed or modernised, there is a tendency to draw on both
traditions, with a view to identifying the best system. | have
referred to such developments when discussing the development
by the Peoples Republic of China of a legal system adapted to its

contemporary conditions.*®

Adversarial procedure differs from inquisitorial procedure
and that remains true even though contemporary case
management, particularly in the commercial area, means that
judges in the common law tradition now perform an activist role,

closer to that traditionally associated with a civil law system. On
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the other hand, many civil law jurisdictions have adopted some
aspects of an adversarial system, particularly by expanding the
involvement of practitioners. Furthermore, the oral tradition of
common law has been substantially attenuated by the general use
of affidavit evidence or statements. However, the introduction of
an oral dimension, even cross-examination, in some civil law

jurisdictions represents the reverse movement.

For purposes of contractual interpretation several matters
distinguish the two systems. One substantive and two procedural

differences are of particular significance.

The substantive difference is fundamental. The civil law
tradition focuses on the subjective intention of the parties. The
common law tradition focuses on the objective intention of the
parties, ie, what a reasonable person would conclude their
intention was.?® Accordingly, the basal question about the nature
of a contractual agreement is posed in quite different ways. In the
civil law tradition the basal question is, “What was the intention of
the parties?”. In the common law tradition the basal question is,

“What is the meaning of the words used?”.’’
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Nevertheless, the civil law tradition, in its actual operation,
appears to accept something analogous to the parol evidence rule.
One commentator observed:

“ ... Civilian systems are acutely aware of the need to

strike a balance between the desire to achieve a

materially ‘right’ outcome on the one hand, and the

struggle for legal certainty on the other. As a

consequence, they are extremely reluctant to admit that

the wording of a contract concluded in writing might be

overridden by other factors. They have devised different

techniques to achieve this balance.”®

It does appear that in its practical operation, the approach to
contractual interpretation is not as different as the theoretical
divergence between a subjective and an objective approach,
suggests. This practical dimension may not have been given
sufficient weight in the process of drafting the UNIDROIT
Principles of International Commercial Contracts or the Principles

of European Contract Law.*

As is the case with statutory interpretation, there is a fictional

element about determining a legal issue by reference to the
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“intention of the parties”, not least in the usual case where neither
party adverted to the circumstances of the dispute that has arisen.
Nevertheless, the terminology of “intention of the parties” is more
than a polite form. It represents a recognition by the law of the
autonomy of the parties to a contractual relationship, autonomy

which is entitled to respect.

One distinguishing procedural aspect of the common law
tradition is that it permits wide-ranging discovery and inspection of
documents on the part of the opposing party in civil disputes,
including commercial disputes. As a general rule, there is no such
practice in civil law systems. The collection of relevant documents
and their inspection is, traditionally, primarily a matter for the

judge.

A second procedural matter arises from the existence of
exclusionary rules of evidence which have no equivalent in the
civil law tradition. Admissible evidence in the latter tradition is
generally bounded by relevance alone. The common law has
developed a number of principles which exclude relevant evidence
on the basis of other considerations. To a substantial degree

these exclusionary principles emerged as a matter of judge-made
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law in a context where findings of fact were made by juries. Many
of the principles were designed to maintain the integrity of the
process by removing evidence which judicial experience
suggested may distort jury decision-making. Notwithstanding the
fact that the origins of the rule in the jury system now have virtually
no relevance for commercial dispute resolution, save in the United

States, the rules persist. They often take statutory form.

| have discussed the parol evidence rule, the rules relating to
exclusion of pre-contractual negotiations and of subsequent
conduct above. These particular examples are not, as far as | am
aware, matters that arose because of the heritage of the jury
system. They are, however, manifestations of the proclivity of the
common law tradition to restrict the admissibility of possibly

relevant evidence.

The process of convergence, particularly the special
influence of European law in England, explains to some degree, in
my opinion, the expansion of admissible evidence of surrounding
circumstances. Lord Hoffmann’s “absolutely anything” test could

serve as a description of the civil law approach.
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The CISG

The process of globalisation gives rise to issues of
contractual interpretation of a character with which national courts
are only now beginning to grapple. There are multilateral
arrangements which change the domestic law of contractual

interpretation.

Of particular significance is the Vienna Convention on
Contracts for the International Sale of Goods (“the CISG”) which
has been adopted widely, including in Asia. It has been ratified by
74 nations including Australia, China, Japan, New Zealand,
Republic of Korea and Singapore, as well as major trading
partners throughout Europe and North America. India and
Indonesia are important exceptions. Also, the United Kingdom
has never acceded and, because the CISG came into force prior
to 1997, Hong Kong has maintained that its position is as it existed
at the time that the United Kingdom exercised sovereignty over the
city, at which stage China, but not the UK, had already ratified the
CISG. There are, however, views expressed that the CISG does

apply there.*®
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The CISG is an important international initiative to promote
the harmonisation of sales law and, thereby, to reduce uncertainty
and transaction costs. As with other international conventions and
model laws, the CISG manifests the capacity of international
negotiations to evolve a compromise between the civil law and the
common law traditions. Nevertheless, the compromise does

require adjustment to a new form of discourse.

The CISG provides in Article 8 that statements made by a
party are to be interpreted on a subjective basis where the other
party knew, or could not have been unaware of, the intent of the
person making the statement. This is the primary position.
However, in a situation in which this subjective approach does not
apply, by reason of a lack of knowledge or lack of obviousness,
then statements are to be interpreted according to the
understanding of a reasonable person in the same circumstances.
The CISG, accordingly, adopts as the default position, the

subjective theory of contract of the civil law.

For the purposes of interpretation, also in accordance with
the civil law tradition, the scope of relevant circumstances is as

widely stated as it could be. Article 38 provides:
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“In determining the intent of a party or the understanding
a reasonable person would have had, due consideration
is to be given to all relevant circumstances of the case,
including the negotiations, any practices which the
parties have established between themselves, usages

and any subsequent conduct of the parties.”

Clearly, where the CISG applies the restrictions | have been
discussing about the permissible scope of surrounding
circumstances at common law are overridden. An important
aspect of the CISG is that the parties are entitled to opt out of its
provisions. This occurs often in Australia and, it appears, in other

nations.

As a result of the exercise of the opt out clause and,
probably, because of widespread ignorance within the Australian
legal profession about the applicability of the CISG, there have
been comparatively few Australian cases applying the CISG.'* A

similar situation appears to exist in Singapore.'%

Indeed, it has
been observed that one of the largest bodies of case law with

respect to the application of the CISG is from China.'®®
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One Australian jurist, a judge with the highest academic
gualifications who is closely associated with international
developments in contract law, has criticised the isolationist attitude
which Australia manifests in this respect. He, like UK observers

h,*** invokes the

who do not believe Lord Hoffmann went far enoug
example of CISG, and the similar approach to harmonisation of
contract law in the privately generated model laws, namely the
UNIDROIT Principles of International Commercial Contracts and

the Principles of European Contract Law’.**

These are important influences, particularly in England,
where they represent part of its progressive integration with
Europe. English common law is more susceptible to a process of
harmonisation with European civil law systems than other nations

in the common law tradition.

China

The contract law of the Peoples Republic of China of 1999 is
a synthesis of a variety of sources including both common law and
civil law sources, as well as the CISG and the American Uniform
Commercial Code. Relevantly Article 125 of that law refers to

contract interpretation and provides:
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“In case of any dispute between the parties concerning
the construction of a contract term, the true meaning
thereof shall be determined according to the words and
sentences used in the contract, the relevant provisions
and the purpose of the contract, and in accordance with

the relevant usage and the principle of good faith.”

The last words are a reference back to Article 6 which provides:
“The parties shall abide by the principle of good faith in

exercising their rights and performing their obligations.”

Article 41 also makes provision for interpretation. It states:
“In case of any dispute concerning the construction of a
standard term, such term shall be interpreted in
accordance with commonsense. |If the standard term is
subject to two or more interpretations, it shall be
interpreted against the party supplying it. If a
discrepancy exists between the standard term and a

non-standard term, the non-standard term prevails.”

There is some dispute amongst commentators on the

Chinese contract law as to whether these provisions constitute a
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subjective or an objective approach to contractual interpretation. It
appears to be of the same character as that contained in the

CISG, that | have discussed above.

As the author of one text on Chinese contract law states,
what has been adopted is a third, “eclectic approach” to the
following effect:

“Under the eclectic theory, the contract interpretation

shall first try to ascertain the true intention of the parties

because of the paramount significance of the parties’
intention to the contract. If however, the parties’ true
intention could not be determined or there is a lack of
common intention of the parties, the interpretation shall

be made with recourse to the common understanding of

reasonable persons under the same or similar

situation.”%®

Article 125 makes it clear that the relevant context extends
to the whole of the terms of the contract. Article 125 makes no
reference to surrounding circumstances, but the text writers

107

suggest that they are taken into account™" and that this is so even

if the words of the contract are clear and unambiguous.*®®
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There is some dispute amongst scholars as to whether or
not pre-contractual negotiations are authorised by Article 125.
The better view appears to be that they are.*®® It is suggested that
they can be taken into account under the provision that “the
purpose of the contract has to be considered” or, that they come
within the application of the principle of good faith referred to in
Article 125 or within reference to commercial usages and customs

also referred to in the Article.!°

It does appear that, in accordance with the civil law tradition,
Chinese contract law adopts an expansive approach to the scope
of materials available for purposes of interpretation. As one author
said:

“Thus it is discernible that in practice, the Chinese courts

are open to all relevant evidences when making the

interpretation of the contract. Consequently, an

important question the courts may have to face is how to
identify the truthfulness of each of the evidences that are

introduced.™*?
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The author refers to a book written by judges of the Supreme
Peoples Court which states that a course of interpretation:

“All other materials related to the contract, such as

previous drafts, negotiation records, letters, telegraphs,

telex, shall all be used.”*?

Certainty
Lord Hoffmann who, as | have indicated, advanced an
expansive view of the relevant background, nevertheless stated
the alternative view with accuracy, when he said:
“There is a certain view in the profession that the less
one has resort to any form of background in aid of
Interpretation, the better ... These opinions ... reflect[s]
what may be a sound practical intuition that the law of
contract is an institution designed to enforce promises
with a high degree of predictability and that the more
one allows conventional meanings or syntax to be
displaced by inferences drawn from background, the

less predictable that the outcome is likely to be.”*?

As Lord Hoffmann suggested in this passage, it is revealing

that those who resist the expansion of the use of extrinsic material
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for purposes of interpretation, including its extension to pre-
contractual negotiations, tend to be active practitioners with an
understanding of the implications for both advice and litigation of
this extension.'** However, in accordance with much current
academic discourse, the question often posed in the academy is
not whether something works in practice, but whether it works in
theory. There is a strong contingent of academic legal writing,
indeed near unanimity, in favour of the admissibility of pre-

contractual negotiations.™*

Once one is talking about admissibility in evidence, the
adverse effects on commercial life are complete. A fundamental
commercial objective for all parties is to know where they stand

without undergoing the risks and uncertainties of litigation.

As one practitioner, critical of the failure of Lord Hoffmann’s
restatement to appreciate the practical implications of this
approach, including the position of third parties, put it:

“ ... for a commercial contract, the correct approach is to

ask what methods of interpretation the parties, as

businessmen and not as jurists, may realistically be

taken to have intended should be used, having regard to
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two assumptions: (i) the parties cannot have intended
that their contract would mean one thing to a court and
something else to a lawyer asked to advise about it;
and (ii) the parties must have had in mind the possible
need, at some future point, to obtain legal advice without
delay. On that approach, the parties may reasonably be
taken to have intended that the admissible background
should be limited to the sort of facts likely to be readily
available to a lawyer asked to advise in circumstances in
which a decision has to be taken without delay as to the

course of action to be taken under the contract.”**®

It is clear that certainty is a significant value for commercial
parties at the time of contracting. That their interests may well
diverge subsequently, and lead to disputation, is understood, so
that some mechanism for determining such disputes is required.
Nevertheless, the idea that an arbitrator or a judge would be called
upon to determine the true intention of the parties by going beyond
the written contract to encompass anything which disputing parties
can relevantly imagine, would be regarded by most parties, at the
time of formation of the contract, to constitute a commercial

disaster.
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It is for that reason that so many written commercial
contracts include an entire agreement clause asserting that the
written form, as executed, constitutes the whole agreement
between the parties and replaces all previous representations and
drafts. Similarly, it explains why so many commercial contracts
adopt arbitration clauses. Although they do have the additional
advantage of secrecy and, in the context of international
commercial arbitration, the advantage of enforceability, there is
little doubt that, originally, it was believed that arbitration was likely
to be a more cost efficient mode of dispute resolution. That this
expectation has often not been realised does not detract from the

commercial desire to ensure that this objective is attained.

A principal purpose of the detail found in commercial
agreements, as well as a significant purpose of contract law, is to
allocate risks between the parties, not least with respect to
contingencies that cannot be, or were not, anticipated.
Interpretation is the means by which the court determines how
those risks were in fact allocated. Anything which increases the
level of uncertainty about how the chosen words have performed

that task, creates a new kind of risk. That is why, in my opinion,
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commercial decision-makers would generally agree that certainty
IS more important to them than accurately reflecting their “true”
intentions. Of course, with the benefit of hindsight, when the
commercial situation has changed or the risks have come home,
the position is quite different and is said to have always been so,

often on oath.

| realise these are empirical statements, based on my own,
necessarily limited, experience. | know of no empirical research
that supports my belief that certainty would be given overriding
weight at the time of contracting. However, the United States

experience is suggestive.

Generalisation about the American approach to these
matters is difficult because there is a significant variety of
approaches. The Restatement (Second) Contracts adopts a
broad approach to access to extrinsic materials. The Uniform
Commercial Code, applicable to the sale of goods, also adopts
such an approach. However, the general law of contractual
interpretation is administered in Federal and State courts and

there is no single common law for the United States.
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It is useful to categorise the various State jurisdictions as
falling towards the textual end of the spectrum or the contextual
end of the spectrum. The textualist end involves a strict
application of the parol evidence rule, adoption of the plain
meaning where it can be discerned and enforcement of whole
agreement clauses, which Americans call “merger clauses”. On
one recent computation a significant majority of the United States
courts follow this traditionalist, textualist approach. Some 38

states are said to do so compared with nine who do not.**’

The authors note that the leader of the textualist approach is
the New York court system and the leader of the contextualist
approach, perhaps not surprisingly, is the Californian court system.
Indeed, as another author put it, the New York courts adopt a

“intensely objective approach”.**®

An instructive feature of the American debate in this respect
is the apparent preference of commercial parties for a textual
approach. American empirical evidence strongly suggests that
commercial parties are attracted to a textualist jurisdiction, in order

to provide the certainty that such a jurisdiction gives. They do not
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prefer jurisdictions which try to determine what the true bargain

was.

In a survey of almost 3,000 contracts, New York law was
chosen in 46% of them. Delaware, also a jurisdiction at the
textualist end of the spectrum, was chosen in 15% of the
contracts, the second most popular choice. In about 39% of the
contracts, an exclusive jurisdiction clause was included. Of that
39%, New York accounted for 41% and Delaware accounted for

119%.11°

Obviously the choice of New York and Delaware is based on
a range of considerations, including the former’s history as a
financial centre and the latter's development of specific expertise
in corporate law. However, the fact that each has a traditional
approach to contractual interpretation is clearly understood by the
practitioners and judges of such jurisdictions to be a relevant

factor.

Cost and Efficiency
The expanded scope for introducing evidence of the factual

matrix happened to coincide with technological developments
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which reduced the cost of multiple photocopying and, soon
thereafter, the introduction of word processing, which multiplied
the number of drafts, followed by the adoption of email which
multiplied the number of written communications and the
comparative indestructibility of hard drives which meant that no
draft or communication was ever lost. Lord Wilberforce could not

have anticipated this.

The combined effect of these developments led to an
explosion in the documentation involved in litigation, so that, in
Australia, barristers, who even in 1980 would receive commercial
briefs wrapped in pink ribbon, were soon presented with multiple
spring back folders and, subsequently, trolley loads of documents.
The costs of litigation escalated accordingly, to a degree which, in

my opinion, is not sustainable.

There are limits to the proportion of the gross national
product which any nation can afford to spent on dispute resolution.
More immediately, commercial corporations which have
aggressively cut costs in all respects over recent years, as
competitive pressures have increased, will not exempt legal costs

from this process.
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The principal argument against the view that extrinsic
material adds to cost and delay, is that issues of contractual
interpretation are often accompanied by other issues which would
permit reference to a wide range of documentation, eg, collateral
contracts, rectification or conventional estoppel. | include in that
observation the similar effect in those jurisdictions which imply a

120

good faith obligation into contracts™ and statutory provisions

protecting contractual parties from the effect of misrepresentations

whether pre or post-contractual.***

Of all the arguments against maintaining a restrictive
approach to the extrinsic material available for contractual
interpretation on practical grounds of cost and delay, it is the
proliferation of these alternative means for altering the effect of a

written contract that | find the most compelling.*??

Most of the jurisdictions | have discussed in this paper, now
seek to identify the actual intentions of the parties, excluding only
statements of actual intention, unless they reveal relevant
background. Accordingly, a party is permitted almost complete

access to the documentation of the other party to litigation for
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purposes of determining the “true” contractual intention of the
parties. In my opinion, this system in its practical application is
indistinguishable from the subjective approach to contracts of the
civil law tradition, notwithstanding the lip service paid to the

objective theory.

However, as a matter of civil justice practice the potentially
adverse effects of the civil law subjection intention theory, together
with the adoption of good faith as a term of all contracts, is
substantially mitigated in civil law jurisdictions by two
considerations. First, in practice civil law courts appear to be
reluctant to go behind a written contract, as discussed above.
Secondly, a party to a dispute resolution process is generally
confined to its own documents, including anything exchanged with
the other party. General discovery is not available, let alone the
intrusive interrogation of hard drives in the search for deleted
drafts and emails, which has become common practice in

Australian commercial dispute resolution.

In view of the fact that | am of the opinion that this
development is not sustainable in an economic sense, | continue

to hold the position | have hitherto advocated. Unless courts, and
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arbitrators, restrict the documentation which commercial
disputation now generates, they will be bypassed as a mode of
dispute resolution. Furthermore, far from “justice” emerging by the
recognition of the “true” intentions of the parties, only the strong
will prevail. | do not believe that discovery in the extensive form

that is usual in major commercial litigation, can survive.

| have no difficulty with a contextual approach to
interpretation which restricts the relevant background to what was
in the mutual contemplation of the parties as evidenced by
communications between them or by what must have been
obvious to both of them. The practical difficulties that have
emerged arise primarily from adversarial litigation attempting to
prove what was in such mutual contemplation by evidence of the
knowledge of each, even if uncommunicated. Discovery is used,
relevantly, to reveal the internal communications of the other side
and thereby establish parallel, albeit uncommunicated, knowledge.
Contemporary practice, at least in Australia, has rendered that
process too expensive. In this, as so often, the perfect is the

enemy of the good.
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Those jurisdictions which have moved close to the civil law
subjective intention theory should carefully consider adopting the
related aspects of civil law practice. This may not be limited to
abolition of a right to discovery but extend to other aspects of the

adversarial system.

Third Parties

One of the significant defects of contract law is that it
operates on the assumption that only the interests of the parties to
the contract are involved. That has never been true. However,
with respect to any contract of significant size, it is now rarely true.
Third parties, particularly financiers, have always relied on the
contractual rights of their borrowers. Loan agreements are often
closely interrelated with underlying basic contracts and, in
contemporary circumstances, many, perhaps most, contracting
parties would assume that the other party would, or may, in the

future use the contract in support of fund raising.

As | pointed out in my article “From Text to Context”, third
party involvement appears to be of a considerable different order
to what it has been in the past. There is a difference of scale

between traditional forms, such as dealing with book debts by way
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of factoring, and contemporary securitisation mechanisms, upon

which a range of derivative products have been based.*?®

In a judgment after Investors Compensation Scheme, Lord
Hoffmann elaborated on an unstated assumption in his original
five point scheme for contractual interpretation, when he repeated
the first proposition and added to it the observation: “A written

contract is addressed to the parties ...”."**

In my opinion, this
assumption does not apply to a significant range of commercial
contractual relationships. The interests of third parties can be
accommodated in Lord Hoffmann’'s scheme, but it requires an

express exclusion of the same character as his Lordship accepted

for pre-contractual negotiation.

Lord Hoffmann has accepted that there are situations in
which contractual documents may not be addressed only to the
parties to the contract. In one case he held that a bill of lading
addressed to a merchant or a banker should be interpreted only
on the basis of what appeared on the front of the bill because
material, known only to the parties, on the back of the bill would
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not have been read by a merchant or banker. In my previous

article | pointed out a similar exception based on case law to the
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effect that investors were entitled to rely solely on the statutory
contract constituted by the memorandum and articles of
association.**® Lord Hoffmann has also accepted this as an
exception. Another exception is an interest in land recorded on a

public register.?’

However, Lord Hoffmann clearly regarded such matters as
individual exceptions to a general rule. His reasoning suggests
that that exclusion of reliance on background known only to the
parties has to be determined on a case by case basis. He said:

“Ordinarily ... a contract is treated as addressed to the

parties alone and an assignee must either enquire as to

any relevant background or take his chance on how that
might affect the meaning a court will give to the
document. The law has sometimes to compromise
between protecting the interests of a contracting parties
and those of third parties. But an extension of the
admissible background will, at any rate in theory,
increase the risk that a third party will find that the
contract does not mean what he thought. How often this

is likely to be a practical problem is hard to say.”?®
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| take issue with the first word in this quotation: “Ordinarily”.
In my opinion, and in the opinion of practitioners who have
commented on this issue, third party reliance on written contracts
IS common. It is not something unusual, nor limited to specific
kinds of contracts.®® It should be dealt with by a broad exclusion,

rather than treated on a case by case basis.

Conclusion

There is nothing “commercial” about what has come to be
called “commercial construction”. The effect of emasculating the
parol evidence rule has introduced a degree of uncertainty into

contractual relationships that commercial parties would reject.

| do not doubt that surrounding circumstances, in the sense
of the commercial context of a contractual relationship, are
relevant to the task of interpretation. However, the expansion of
the material now commonly relied upon in this respect has gone
too far. | identify a number of desirable changes to recent practice

in many jurisdictions.
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(1)

(2)

3)

(4)

(5)

(6)

(7)

(8)

Affirm the parol evidence rule as a rule of interpretation
and require clear evidence that a written agreement,
which appears complete on its face, was not.

Prima facie, restrict the scope of admissible surrounding
circumstances to undisputed objective facts about the
commercial context.

Reaffirm the principle that ambiguity is required before
other background facts, known to both parties, are
admissible.

Apply a strict approach to the kind of latent ambiguity that
Is accepted for purposes of (3).

Affirm the principle that pre-contractual negotiations are
not admissible.

Restrict the admissibility of post-contractual conduct to a
contract which is ambiguous and to conduct engaged in
shortly after the contract came into operation.

Establish a general exclusion of extrinsic evidence,
including post-contractual conduct, in any case in which a
third party will (or even might) rely on the written contract.
Affirm the proposition that an entire agreement clause

does restrict the use of extrinsic material for purposes of
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9)

(10)

interpretation, unless significant injustice would arise from
so doing.

Restrict the right to discovery of documents and the right
to subpoena third party documents in litigation, so that
each is available only with the leave of the court after the
identification of issues is dispute.

Establish a principle that leave under (9) will only be given
if it is established on the balance of probabilities that
documents of the character sought are both likely to exist

and likely to assist in the resolution of issues in dispute.
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