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“The moral ethos of managerial circles emerges directly out of the social context (of the corporation). It is an ethos most notable for its lack of fixedness. In the welter of practical affairs in the corporate world, morality does not emerge from some set of internally held convictions or principles, but rather from ongoing albeit changing relationships with some person. Since these relationships are always multiple, contingent, and in flux, managerial moralities are always situations, always relative.” Robert Jackall, MORAL MAZES: THE WORLD OF CORPORATE MANAGERS
.
In 1988 Robert Jackall published a book MORAL MAZES: THE WORLD OF CORPORATE MANAGERS.
 The book provides an in-depth sociological analysis of corporate managers in the chemical and textile industries in the United States in the early 1980s. Jackall’s goal was to examine bureaucracy in corporate America and to find out whether bureaucracy shapes moral consciousness. Jackall's inquiry, based on interviews with the managers themselves, found that these managers constantly adapt to the social environments of their organisations in order to succeed. In finding so Jackall discovered that ethics played a very small role in the business of management. The book also revealed that the most serious threat to integrity is the phenomenon of embeddedness, where people get embedded in their jobs and have trouble seeing beyond what is asked of them. Jackall found that a “what’s right in the corporation is what the guy above you wants from you” ideology pervades much of corporate life. 

Robert Jackall’s conclusions about corporate America and the actions of management in 1988 resonate largely with the scandals involving in-house counsel in recent years.
 From intentionally helping their employers engage in misappropriation to destroying information relating to in-house investigations, the actions of some in-house counsel of late signify the type of embeddedness identified by Jackall.  It seems that some in-house counsel are just as vulnerable to adopting the same occupational morality as the managers with whom they work.  But whilst managers in corporations may be able to act without repercussions (i.e discipline), in-house counsel cannot. 

Unlike managers, in-house counsel are held to a higher standard of ethics by virtue of their position as members of the legal profession. As part of the legal profession in-house counsel occupy a privileged position in society, which carries with it certain ethical and social obligations. In-house counsel have a duty to their client - the organisation for which they work - but that duty is overridden by a primary duty to the Court and the administration of justice. In-house counsel also have an obligation, as do all legal practitioners to act morally and ethically. In lieu of the overriding duty to the Court and the obligation of morality, in-house counsel must thus reject a client’s requests if the requests undermine the primary duty to the administration of justice and the rule of law. Synonymous with this very role, is the role of “gatekeeping” and acting as a corporation’s moral conscience. 

This paper will discuss the changing role of the in-house counsel from moral compass to moral conscience and beyond. The paper argues that the recently assumed role by in-house counsel of being the moral conscience of the corporation for whom they are employed and gatekeeper is clearly anchored in the public interest and is thus very much in tune with the overriding purpose of the legal profession – to protect the individual from the injustices of the state. 

THE CHANGING ROLE OF IN-HOUSE COUNSEL 

Over the past few decades there has been a considerable increase in the size and sophistication of the modern in-house legal department. In the United States for example, between 1970 and 1980 there was a forty percent increase in the number of legal practitioners working in-house. During the following ten years there was an additional 30% increase of legal practitioner’s working in-house.
 Although we don’t have statistics on the growth of in-house counsel in Australia, statistics from state and territory law societies show a steady growth in the number of legal practitioners being employed in-house.
 The increase is the result of the proliferation of transnational legal practice, the rising costs of legal services, an increasing number of claims against lawyers and complex professional regulation.
 With this increase the role of in-house counsel developed from mere legal advisor to much more. By the early 1980s, in-house counsel performed a number of distinct functions. These functions included not only supplying routine legal services to the corporation but also managing and reviewing the legal services provided to corporate clients by outside counsel; counselling the corporation on regulatory requirements and creating compliance programs. Since the 1980s the role of in-house counsel has continued to evolve. 

Today a number of in-house counsel sit on the board of directors and are considered among the top officers of the company. Chairman have much greater expectations of in-house counsel in helping them to discharge their duties than ever before. As a result in-house counsel are expected to have business acumen and maintain current awareness regarding corporate governance, compliance and risk issues.
 In addition to these duties in-house counsel also act as the corporation’s external liaison with third parties. In-house counsel are often appointed the company secretary and are entrusted with the official records of the company and the authority to sign documents. As the external advisor in-house counsel are also responsible for deciding whether to retain external counsel or handle the matter internally. In order to fulfil their functions in-house counsel are expected and required to maintain open communications with other business units and be “in the know.” In carrying out these various tasks the role of in-house counsel evolved from that of being mere legal advisor to being the moral compass of the corporation. 

As the moral compass in corporate legal representation, in-house counsel have been delegated the task of training employees about potential liability, such as sexual harassment, planning and designing corporate compliance programs and monitoring ongoing compliance practices. Today the in-house counsel “incorporates ethical and reputational considerations with legal advisory oversight, steering the client-business organization, its executives and employees towards long-term wealth maximisation and security for all stakeholders.”
  

In undertaking these tasks in-house counsel are in a unique position to ask the questions that are rarely asked of management. In-house counsel are, for example, entitled to ask questions such as “just because it’s legal, should it be allowed here?”; “How is the public served by our behaviour?”; “How would this look on the front page of the newspaper?”; “If allowed, will other employees see it as an excuse to go farther?”; “Is there any reason preventing us from erring on the side of caution and taking the high road?”
 In asking these questions in-house counsel are able to look beyond the legal issues to the social and ethical consequences of a decision. Asking such questions can however become difficult if there is tension between the desired ethical behaviour of employees and the commercial and business goals and objectives set by senior management. This tension lay at the heart of these very public scandals involving in-house counsel in recent years. 

The spectacular collapses of Enron, WorldCom and Tyco in the United States and in the Australian Wheat Board (AWB) fiasco at home have revealed a myriad of misconduct by in-house counsel. Such conduct included in-house counsel affirmatively and intentionally helping managers engage in self-dealing and the misappropriation of corporate assets by deceiving boards about the nature of transactions; in-house counsel preparing false or misleading disclosures in documents filed with regulatory bodies or standing by passively whilst those documents were prepared and filed; in-house counsel encouraging managers or employees to destroy information relating to an investigation and in-house counsel failing to conduct adequate special investigations of alleged managerial wrongdoing when specifically retained to do so.

In every single one of these well-documented collapses, the in-house counsel faced the penultimate ethical dilemma of balancing the requests of their client with the duty to the Court and the rule of law. For the in-house counsel this dilemma is very much the norm. One of the most common sources of such conflict is when employees ask in-house counsel for advice about an issue personal to them, such as, reviewing an employment contract or acting in the sale of a house. Other common dilemmas include where a CEO who is reluctant to disclose information relevant to an upcoming vote by the board and asks in-house counsel not to disclose the information; or a CEO’s request that the in-house counsel generate business or garner political favour by using his/her legal contacts. Another common dilemma is where the CEO requests that the in-house counsel serve on a committee tasked with the responsibility of overseeing or governing an activity, which the in-house counsel had helped design or implement.  The conflict or dilemma for the in-house counsel in all of these scenarios is the competing obligation of the in-house counsel to the organisation - his/her “client” and the duty of loyalty that arises from that (fiduciary) relationship  - and the duty to the Court and the rule of law. 

Walking this ethical tightrope has become even more difficult with the recent “appointment” of in-house counsel as the “gatekeepers” of the corporate world. 

THE IN-HOUSE COUNSEL AND THE ROLE OF “GATEKEEPER”

The term “gatekeeper” was first used by Professor Reinier Kraakman to describe the role of professionals in corporate reporting and the capital markets.
 Kraakman used the term to describe the function of outside directors, accountants, lawyers and underwriters in using their good reputation to prevent corporate misconduct. As third parties they are uniquely placed to act as private party monitors on behalf of the market, by withholding a specialized good, service or certification needed for the misconduct to be permitted. In principle “gatekeepers” are thus “independent professionals who serve investors by preparing, verifying, or assessing disclosures [and corporate documents] and who are thus in a position to prevent corporate misconduct by withholding their consent.”
 For John C. Coffee, professor at Columbia Law School and author of Gatekeepers: The Professions and Corporate Governance, the verification of disclosures is necessary because “the market recognises that the gatekeeper has a lesser incentive to lie than does its client and thus regards the gatekeeper’s assurance or evaluation as more credible.”
 

According to the gatekeeping literature, in order for a gatekeeper enforcement regime to be effective it must have three key elements: (1) a gatekeeper, that is, someone “who can and will prevent misconduct reliably” (2) a gate, that is, some service which the wrongdoer needs to accomplish his goal and (3) a law enforcement mechanism, that is a body which obligates parties to take some action aimed at adverting misconduct when the misconduct is detected. In the case of capital markets, an outside professional services firm traditionally played the role of the gatekeeper with the gate being manifest by the professional services firm’s specialized certification and lastly the enforcement mechanism being the gatekeeper’s professional duty to withhold services when it discovers that it cannot vouch for the veracity of its client.
 By withholding the certification the gatekeeper warns the market and shuts the gate, in effect foreclosing the issuer’s access to capital markets. This model, which was seen to be foolproof in preventing misconduct, however came under intense scrutiny following the failure of Arthur Andersen to prevent the ongoing frauds of Enron and WorldCom. Many concluded that the failure of Enron was more a failure of “gatekeepers” than the Enron Board.
 Questions were raised about whether outsiders made reliable gatekeepers.  

With the focus on the failings of outsiders to prevent misconduct, attention was soon turned to whether in-house employees would make better gatekeepers and who those in-house gatekeepers could be. The most logical choice, unsurprisingly, was in-house counsel. Already the moral compass of the corporation, in-house counsel were soon promulgated to the role of gatekeeper. That appointment was made official in the United States by the enactment of the Sarbanes-Oxley Act 2002 (SOX). 

Since 2002, all publicly held companies in the United States are required to create their own codes of ethics to deter wrongdoing and promote ethical behaviour. In addition to this SOX imposes a reporting obligation on in-house counsel. Section 307 of SOX (Rules of Professional Conduct for Attorneys) requires counsel who discover credible evidence of a material violation of securities law or breach of fiduciary duty or similar violation by the company or any agent to report the violation “up the ladder”, to the chief legal counsel or the chief executive officer of the company. If no action is taken as a result of the reporting, in-house counsel is required to make notify the appropriate regulatory authority. The purpose of the legislation is to act as a “safe harbour”, permitting counsel who follow them to equate them with the due diligence standard to which they will be held.
 In-house counsel can face a wide array of penalties if they fail to carry out their compliance duties. 

Following the enactment of SOX, Canada drafted their own version of the “up-the –ladder” rules. In the province of Ontario, the Law Society of Upper Canada requires in-house counsel to report any knowledge of illegal activities to a higher level. Rule 2.02 of The Law Society of Upper Canada Rules of Professional Conduct state that when a lawyer is employed by an organization and the lawyer knows that the organization tends to act dishonestly, fraudulently, criminally or illegally with respect to the matter for which the lawyer, the lawyer for the organization shall advise the person from whom the lawyer takes instructions that the actual or proposed conduct would be, or is, dishonest, fraudulent or illegal. The rules say that if this fails to yield any result then the lawyer should advise the organisations Chief Legal Officer (CLO), or both the CLO and Chief Executive Officer that the proposed conduct would be dishonest, fraudulent or illegal. If the organization intends to pursue the conduct then the lawyer must withdraw from acting in the matter. 
 The Commentary to this Rule clearly states the obligations of the in-house counsel:

“These rules recognize that lawyers as the legal advisers to organizations are in a central position to encourage organizations to comply with the law and to advise that it is in the organizations' and the public's interest that organizations do not violate the law. Lawyers acting for organizations are often in a position to advise the executive officers of the organization not only about the technicalities of the law but about the public relations and public policy concerns that motivated the government or regulator to enact the law. Moreover, lawyers for organizations, particularly in-house counsel, may guide organizations to act in ways that are legal, ethical, reputable, and consistent with the organization's responsibilities to its constituents and to the public.”

Although there have been no legislative measures in Australia imposing the same obligations of in-house counsel as in the United States or any conduct rules in the same vain, in-house counsel in Australia have been encouraged to take on the gatekeeping role. The best practice guidelines for in-house counsel drafted by the Australian Corporate Lawyers Association together with the St. James Ethics Centre encourage in-house counsel to take on the gatekeeping role. The guidelines state:

“Whistle-blowers

In-house counsel:

· should encourage an environment which permits internal whistle-blowers to come forward without fear of retribution

· should work to help protect the anonymity of whistle-blowers and the integrity of their communications.

Where in-house counsel are themselves a whistle-blower, they should:

· make the appropriate disclosures first to the company’s Senior Legal Officer and then, if still necessary, to the company’s Chief Executive Officer. If required, the disclosures should then be made to the company’s Chairman. Subject to any overriding legislation, disclosure beyond that level is not required

· ensure that his/her employment contract specifically recognises that the employee, as counsel, may be obliged to act as a whistle-blower and requires that there will not be recrimination in that event.”

The requirement placed on in-house counsel in assuming the role of moral conscience and gatekeeper has generated much discussion about the ethical challenges they raise.  In serving as the corporation’s moral conscience and corporate gatekeeper, in-house counsel have been placed in the precarious position of having to balance the demands of the corporation with the demands of ethical practice. For those practitioners that practice as in-house counsel in the United States and Canada walking the ethical tightrope is heightened by the possibility of discipline for failing to disclose and act. The challenge for such in-house counsel lies in resolving the choice between disclosure to public officials of corporate misconduct and the traditional requirement of loyalty to the corporation, the client.

THE ETHICAL DUTIES OF LEGAL PRACTITIONERS

Like all legal practitioners, in-house counsel have a duty to the client as well as a duty to the Court and the rule of law. The duty to the client is an ethical duty. The duty is said to arise because it places the legal practitioner in a fiduciary relationship with his/her client. In this relationship the client places complete confidence and trust in his/her fiduciary, the legal practitioner.
 All legal practitioners stand in a fiduciary relationship to their clients, as agents and as providers of legal advice. These being so all legal practitioners, including in-house counsel are subject certain duties arising out of that fiduciary relationship. 
According to a report by the English Law Commission entitled Fiduciary Duties and Regulatory Rules
, there are five specific fiduciary duties. The first fiduciary duty concerns conflicts.  This duty provides that a fiduciary must not place oneself in a position where one’s own interests conflicts with that of one’s customer, the beneficiary. The second fiduciary duty relates to profiteering. This duty stipulates that a fiduciary must not profit from one’s position at the expense of the customer, the beneficiary. The third fiduciary duty relates to loyalty. This duty stipulates that a fiduciary owes undivided loyalty to his/her customer, the beneficiary, not to place himself in a position where his duty towards one customer conflicts with a duty that he owes to another customer. A consequence of this duty is that a fiduciary must make available to a customer all the information that is relevant to the customer’s affairs. The last fiduciary duty concern confidentiality. The duty stipulates that a fiduciary must only use information obtained in confidence from his customer, the beneficiary, for the benefit of the customer and must not use it for his own advantage, or for the benefit of any other person. 
 

The duty to the client for the in-house counsel is the duty to the organisation and no-one else. The in-house counsel does not, without other specific agreements, serve as the legal practitioner for any of the organisation’s officers, employees, directors, or shareholders. 

Notwithstanding the duty to the client, all legal practitioners, including in-house counsel have a primary duty to the Court and the administration of justice.  The duty to the Court is the primary ethical duty and stands over and above any other ethical duties.
 Inherent in the lawyer’s duty to the Court is a duty to the community through the lawyer’s high ethical standards and duty to uphold the law. This is a duty owed to society as a whole. The duty to the Court stipulates that as officers of the Court
, legal practitioners must act in a certain way. Legal practitioners must not only obey the law but must also ensure the efficient and proper administration of justice. This duty also stipulates that as officers of the Court, legal practitioners have an obligation to not only maintain the legal system but also to seek to improve the law and the administration of justice. These duties, which are enshrined in conduct rules
 and have been reinforced by the Courts provide that legal practitioners must not mislead the Court
 and must act with competence, honesty and Courtesy towards other solicitors, parties and witnesses. The duty to the Court also provides that legal practitioners are independent (free from personal bias), frank in their responses and disclosures to the Court and diligent in their observance of undertakings given to the Court or their opponents.
 

The tension between the duty to the client and the duty to the Court, though felt by all legal practitioners, is said to be heightened for the in-house counsel because of the precarious position in which they are placed. As noted above in-house counsel have only one client – their employer. This being so the in-house counsel’s livelihood is dependent upon the continued representation of the client in a manner acceptable to those who control and manage the corporation. Furthermore, as an employee of the organization, in-house counsels receive all of their compensation from the one client.   With the threat of the employment contract being terminated, in-house counsel may feel pressured to entertain the requests of the client and perform tasks that may be illegal: 

“Telling senior officers “no” to their proposed plans and schemes may be the right legal and ethical answer, but it can bring a particularly high price, especially if the lawyer finds he or she has to exercise the ultimate professional recourse and withdraw from representation. Losing a major client in a law firm can have significant consequences, to be sure, but withdrawing from your one client as an in-house lawyer equates to loss of status, income and employment, raising the ethical stakes for in-house practitioners that much farther.”

In my view, the tension created by these “competing duties” for the in-house counsel is however a misnomer. This is because there is really no competition between the two. The duty to the Court and to the rule of law is the first and foremost duty.

In addition to the duty to the Court, in-house counsel, like all legal practitioners have an obligation to act morally. This obligation extends to both the client and the community and requires a legal practitioner to question whether their actions are right or wrong. This obligation goes beyond the practice rules. It involves legal practitioners taking into consideration and weighing a number of factors in acting for their client. It involves legal practitioners considering the impact of their actions on justice, the integrity of the legal system and the impact of their decisions on the preservation of relationships. In deontological terms this activity is known as “moral activism.” In assuming the role of the moral conscience of the organisation and corporate gatekeeper, in-house counsel are already fulfilling this obligation. In-house counsel who fail to undertake such moral considerations and put the duty to the client first are at risk of falling into the trap of Jackall’s “embeddedness” and may find themselves the subject of a complaint. 

Undertaking such moral considerations is however not without its problems. As discussed above, for the in-house counsel acting ethically may not be in the client’s best interest and some in-house counsel may face scrutiny for choosing not to undertake a request from their employee. Furthermore, appointing the in-house counsel as the moral conscience of the corporation and gatekeeper may in some cases have the effect of internalising the promotion and responsibility of ethical behaviour with them alone. This is a significant problem and one that was experienced by the appointment of human resources manager and departments. 

The responsibility for acting ethically lies with the entire corporation, not just the in-house counsel alone. In-house counsel who assume the role as gatekeeper and moral conscience must ensure that ethical sensitivity and responsibility is diffused throughout the entire corporation at every officer level. The task for the in-house counsel in achieving this is to promote an ethical culture within and ensuring that all employees understand and take responsibility for acting ethically. In “In-house Counsel Can Help Create an Ethical Corporate Culture”, Lyn Lieber describes how the in-house counsel can be an effective moral guide:

“Corporate counsels' ethical obligations are primarily seen as directing the corporation to comply with the Sarbanes-Oxley Act and the Federal Sentencing Guidelines.….New empirical evidence suggests that corporate culture plays a defining role in whether an organization conducts business in an ethical manner -- and that corporate counsel need to be part of assessing and changing that culture, when necessary.   

……

Fundamentally, despite many corporate counsels' various good faith efforts, very few organizations have actually changed their inherent business culture to be one where ethical violations of any kind are simply not tolerated. This change can only come from the top down and must actively involve employees at all levels of the organization, with corporate counsel leading the charge.”

In taking on this role, the in-house counsel should build a community of like-minded individuals interested in ensuring that the corporation is acting ethically. This is synonymous with one of the most crucial contributions for legal practitioners to the practice of law - helping society live up to their best instincts and deepest moral values. As Deborah Rhode states:

“That role requires advocates who are willing to pass judgment and to identify ways of harmonizing client and public interests. Even highly profit-driven business often need and want counsellors who can provide a “corporate conscience.” In that capacity, lawyers can help client evaluate short-tem economic objectives in light of long-term concerns that include maintaining a reputation for social responsibility and managerial integrity.”

With the fallout from the global financial crisis continuing to affect all, there is no better time for the in-house counsel to readily embrace this role. 
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