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In the period June 2007 to July 2008, the OLSC received over 400 complaints about the conduct of legal practitioners in court proceedings.
 
The purpose of this paper is to provide a general discussion and refresher of some of the ethical duties of legal practitioners in litigation and court proceedings. The first part of this paper will outline a legal practitioners duty to the Court and how that duty has been interpreted by the courts in Australia.  The remainder of the paper will then discuss four case studies each of which outlines particular ethical dilemma’s for legal practitioners in litigation and court proceedings. The first case study deals with the ethics of courtesy. This case study looks the professional rules concerning the duty to be courteous and how this obligation has been interpreted by the courts. The second case study focuses on the ethics of candour. This case study discusses the ethical dilemmas in the preparation of witness statements and affidavits and the duty of legal practitioners not to mislead the court. Case study three looks at the ethics of following client instructions. This section discusses the ethical dilemmas that can arise when a client instructs you to advise and or assist in conduct that the practitioner ought to reasonably believe is illegal (eg fraud), unconscionable, or otherwise improper or where a client instructs you to present evidence that you believe may be false or misleading. The fourth case study focuses on the ethics of court process. The case study looks at the making of unfounded allegations against another party, particularly allegations of criminality, fraud or other serious misconduct and the institution and/or maintenance of cases with no reasonable prospects of success.  

The four case studies outlined detail the most common types of complaints the OLSC receives in relation to the conduct of legal practitioners in litigation and court proceedings. The purpose of these case studies is to demonstrate that each ethical dilemma can be overcome by applying the relevant professional conduct rules in conjunction with morally reflective decision-making.
THE DUTY TO THE COURT

Lawyers as officers of the Court, owe their paramount duty to the Court. The duty to the Court is their primary ethical duty and stands over and above any other ethical duties.
 As Mason CJ explained:

“A barrister’s duty to the court epitomizes the fact that the course of litigation depends on the exercise by counsel of an independent discretion or judgment in the conduct and management of a case in which he has an eye, not only to his client’s success, but also to the speedy and efficient administration of justice. In selecting and limiting the number of witnesses to be called, in deciding what questions will be asked in cross-examination, what topics will be covered in address and what points of law will be raised, counsel exercises an independent judgment so that the time of the court is not taken up unnecessarily, notwithstanding that the client may wish to chase every rabbit down its burrow. The administration of justice in our adversarial system depends in very large measure on the faithful exercise by barristers of this independent judgment in the conduct and management of the case.”
 

Inherent in the lawyer’s duty to the Court is a duty to the community through the lawyer’s high ethical standards and duty to uphold the rule of law. Legal practitioners must not only obey the law but must also ensure the efficient and proper administration of justice. This is a duty owed to society as a whole. The duty to the court stipulates that as officers of the Court, legal practitioners must act in a certain way.
 Legal practitioners must not mislead the Court
 and must act with competence, honesty and courtesy towards other solicitors, parties and witnesses. The duty to the Court also provides that legal practitioners are independent (free from personal bias), frank in their responses and disclosures to the Court and diligent in their observance of undertakings given to the Court or their opponents.

The ethical duty to the Court arises from the historical role of the lawyer as a servant of the public. The public service claim of the profession of law embodied the ideal of the legal profession as one of faithful service. It also embodied ideals of wise and dispassionate advice by a group of learned and privileged representatives who applied their knowledge in the interests of individuals against any injustices of the State thereby supporting and promoting the rule of law. It is this public service claim that became essential to the purpose of the legal profession and the real justification for its existence. This is clearly reflected in the Law Society of New South Wales’ statement on the ethical responsibility of lawyers:

“We acknowledge the role of our profession in serving our community in the administration of justice. We recognise that the law should protect the rights and freedoms of members of society. We understand that we are responsible to our community to observe high standards of conduct and behaviour when we perform our duties to the courts, our clients and our fellow practitioners.

Our conduct and behaviour should reflect the character we aspire to have as a profession.

This means that as individuals engaged in the profession and as a profession:

· We primarily serve the interests of justice. 

· We act competently and diligently in the service of our clients. 

· We advance our clients' interests above our own. 

· We act confidentially and in the protection of all client information. 

· We act together for the mutual benefit of our profession. 

· We avoid any conflict of interest and duties. 

· We observe strictly our duty to the Court of which we are officers to ensure the proper and efficient administration of justice. 

· We seek to maintain the highest standards of integrity, honesty and fairness in all our dealings. 

· We charge fairly for our work.

The duty to the Court is also reflected in State and Territory Professional Conduct Rules in Australia. In NSW, for example, Rules 17-24 of the Revised Professional Conduct and Practice Rules 1995 (Solicitor’s Rules) clearly state that a legal practitioner:

 “in all their dealings with the courts, whether those dealings involve the obtaining and presentation of evidence, the preparation and filing of documents, instructing an advocate or appearing as an advocate, should act with competence, honesty and candour. Practitioners should be frank in their responses and disclosures to the Court, and diligent in their observance of undertakings which they give to the Court or their opponents.”

Similarly, the preamble to the NSW Barristers’ Rules (Barristers’ Rules) states:

“1. The administration of justice in New South Wales is best served by reserving the practice of law to officers of the Supreme Court who owe their paramount duty to the administration of justice.”
Despite the clarity of these statements, the OLSC has found that there still exists a general misconception by some members of the profession and the public that a legal practitioner has a primary duty to the client. The OLSC receives a number of complaints, primarily by the public, which allege that their legal practitioner is guilty of professional misconduct because s/he has not done specifically what the client has asked. The duty to the client is however a secondary duty. It arises because it places the legal practitioner in a fiduciary relationship with his/her client.
 In this relationship the client places complete confidence and trust in his fiduciary, the legal practitioner. This being so, all lawyers stand in a fiduciary relationship to their clients, as agents and as providers of legal advice. 

CASE STUDY 1 – THE ETHICS OF COURTESY 

The OLSC received a complaint, which alleged that a practitioner had been rude and discourteous in his communications with his clients and the opposing party. The clients alleged that the practitioner used inappropriate and threatening language in emails and faxes. Such language included for example an email sent to one of the complainants in the following terms:

“I am now certain that you ... are both certifiably insane.
I was all that was keeping you both, in reality here…and all that was keeping the wolfs from you…
You are not rational enough to appreciate that,
And I frankly feel very, very sorry for you,…your ex-friend and very ex-solicitor.”

The practitioner submitted that he was neither rude nor discourteous and did not intimidate the complainants. According to the practitioner, his communications were merely “throw-away lines” and “just humorous little quips.” The practitioner submitted that he had always communicated with the complainants in this manner and that for the 15 years he had been their practitioner the complainants had never taken offence. The Commissioner determined that the practitioner’s behaviour fell short of acceptable professional behaviour becoming of a solicitor and brought into question the reputation of the legal profession. The Commissioner held that the practitioners behaviour amounted to unsatisfactory professional conduct and the practitioner was reprimanded pursuant to sec 155(3)(a) of the Act.
In Australia there exists a positive obligation on all practitioners in Australia to ensure that their communications are courteous and that each practitioner avoids offensive or provocative language or conduct.
 In New South Wales, for example, the obligation of courtesy is found in Rule 25 of the New South Wales Revised Professional Conduct and Practice Rules (Practice Rules).  Rule 25, based upon the Law Council of Australia Model Rule
, states as follows:

“A practitioner, in all of the practitioner's dealings with other practitioners, must take all reasonable care to maintain the integrity and reputation of the legal profession by ensuring that the practitioner's communications are courteous and that the practitioner avoids offensive or provocative language or conduct.”

A contravention of Rule 25 may amount to unsatisfactory professional conduct, or professional misconduct; however, it depends on the circumstances in which the discourtesy or offensive language was used. 

In addition to Rule 25, Rule 31 of the Practice Rules provides that a practitioner may not communicate directly with another practitioner’s client unless the practitioner has notified the other practitioner that s/he intends to do so.  The context of this rule is based on the duty to act with respect and in a professional manner. Furthermore, the Statement of Principles for Rules 25-31A, for example, which precedes Rule 25, imposes a general obligation on practitioners to be fair and courteous: 

“In all of their dealings with other practitioners, practitioners should act with honesty, fairness and courtesy, and adhere faithfully to their undertakings, in order to transact lawfully and competently the business which they undertake for their clients in a manner that is consistent with the public interest.”
It is important to note that both Rule 25 and Rule 31 only deal with the obligation of courtesy between practitioner/practitioner. There is no obligation under the Conduct Rules, which stipulates that a practitioner must act courteously toward his/her client or other third parties. The Statement of Principles prefacing the section of the Rules dealing with Relations with Third Parties merely states:

“Practitioners should, in the course of their practice, conduct their dealings with other members of the community, and the affairs of their clients which affect the rights of others, according to the same principles of honesty and fairness which are required in relations with the courts and other lawyers and in a manner that is consistent with the public interest.”

The statement does not refer to the duty to act courteously in relation to third parties. There is no rule under this section or in any section of the Conduct Rules stipulating that communications with third parties must be courteous or that the practitioner must avoid offesnive or provocative language or conduct when dealing with third parties. The only stipulation as to courtesy is found in Rule 34 which states that a practitioner must not in any communication with another person on behalf of a client, “represent to that person that anything is true which the practitioner knows, or reasonably believes, is untrue”; “make any statement that is calculated to mislead or intimidate the other person”; “threaten the institution of criminal proceedings against the other person in default of the person’s satisfying a concurrent civil liability to the practitioner’s client”; or “demand the payment of any costs to the practitioner in the absence of any existing liability therefore owed by the person to the practitioner’s client.” 

In addition to the Conduct Rules, practitioners in New South Wales have a statutory obligation under clause 175 of the Legal Profession Regulation 2005 to refrain from discriminatory or harassing behaviour. Clause 175 states as follows:

“A legal practitioner must not, in connection with the practice of law, engage in any conduct, whether consisting of an act or omission, that constitutes unlawful discrimination (including unlawful sexual harassment) under the Anti-Discrimination Act 1977 (NSW) against any person.”
A contravention of Clause 175 is not declared to be professional misconduct or unsatisfactory professional conduct. However section 498(1)(a) of the Legal Profession Act 2004 (NSW), renders conduct consisting of a contravention of the 2005 regulations capable of constituting unsatisfactory professional conduct or professional misconduct.
Despite these obligations, the OLSC continues to receive complaints about legal practitioners acting discourteously. In the period June 2007 to July 2008, the OLSC received 126 complaints alleging practitioner rudeness.
 The majority of complainants are clients complaining about their own legal practitioner.  There are also a significant number of complaints by fellow practitioners and an increasing number from judges. 

Unfortunately there is little surprise that such complaints are being made. Courtesy is seen by some as anachronistic or incompatible with today’s commercial realities. According to this view law is a deemed ‘business’ only and calls for ruthless competitiveness. The ‘law as a business’ advocates believe that the only effective method available to a practitioner to succeed is to become a “Rambo” lawyer who operates without conviction or conscience.
 This “Rambo” style of litigation, less common in Australia but well documented in the United States, refers to such practices as refusing to return phone calls, refusing to consent to routine extensions of deadlines, refusing to shake hands in the courtroom, using hostile language to correspond with opposing parties and other vulgar behaviour such as name-calling, shouting, temper tantrums and occasionally physical assault.
 According to the Rambo lawyer, litigation is war. Rambo lawyers justify their conduct as being mandated by an ethical requirement for “zealous advocacy.” 

Civility is however not inconsistent with representing a client diligently within the rules, and nor is it a sign of weakness:  

A lawyer can be firm and tough-minded while being unfailingly courteous. Indeed, there is a real power that comes from maintaining one’s dignity in the face of a tantrum, from returning courtesy for rudeness, from treating people respectfully who do not deserve respect, and from refusing to respond in kind to personal insult.

The need for courteous communications has been recognised on numerous occasions by the courts, regulators and academics both in Australia and overseas. According to Chief Justice Spigelman, ‘civility’ is recognised as a ‘fundamental ethical obligation of a professional person’.
 Similarly, in Garrard v Email Furniture Pty Ltd Kirby ACJ remarked:
“Those members of the legal profession who seek to win a momentary advantage for their clients without observing the proper courtesies invite correction by the court and disapproval of their colleagues … To the extent that solicitors act in this way, they run the risk of destroying the confidence and mutual respect which generally distinguishes dealings between members of the legal profession from other dealings in the community.”

Australian courts have also commented on the practice of zealous advocacy. The High Court, for example, stated in Clyne v New South Wales Bar Association (1960) 104 CLR 186;

“Cases will constantly arise in which it is not merely the right but the duty of Counsel to speak out fearlessly, to denounce some person or the conduct of some person, and to use such strong terms as seem to him in his discretion to be appropriate to the occasion. From the point of view of the common law, it is right that the person attacked should have no remedy in the Courts. But from a point of view of a profession, which seeks to maintain standards of decency and fairness, it is essential that the privilege and power of doing harm, which it confers, should not be abused. Otherwise grave and irreparable damage might be unjustifiably occasioned.”

Similar sentiments have been expressed by courts in other jurisdictions. In Ronder v Worsley [1969] 1 AC 191, Lord Reid stated of the duty to the Court entails as follows:

“Every Counsel has a duty to his client fearlessly to raise every issue, advance every argument and ask every question, however distasteful, which he thinks will help his client’s case. But, as an officer of the Court concerned in the administration of justice, he has an overriding duty to the Court, to the standards of his profession, and to the public, which may and often does lead to a conflict with his client’s wishes or with what the client thinks are his personal interests. Counsel must not mislead the court, he must not lend himself to casting aspersions on the other party or witnesses for which there is no sufficient basis in the information in his possession, he must not withhold authorities or documents which may tell against his clients but which the law or the standards of his profession require him to produce.”

Interestingly, and as one would expect the most common type of complaint the OLSC receives about courtesy is that by a client against his/her legal practitioner. However the absence of a specific rule stipulating that legal practitioners have a duty to act courteously to third parties severely restricts the OLSC’s capacity to pursue such complaints.  An amendment to the professional conduct rules to ensure that communications between practitioners and clients and third parties as well as other practitioners are, at all times, courteous would clearly rectify this anomaly. Nevertheless it is important to remember that legal practitioners at the end of the day are not “hired guns.” Whilst they are a mouthpiece for their client, and have a duty to their client to present their client’s case in the best manner they can, a legal practitioner’s overriding duty is to the Court and to uphold the rule of law. 

CASE STUDY 2 – THE ETHICS OF CANDOUR 

The OLSC received a complaint about a solicitor who acted for a client facing aggravated assault charges. The client instructed the practitioner to enter a guilty plea to the charges and, when the pleas were entered, the presiding magistrate adjourned the case for sentencing and asked that a report regarding the client’s suitability for a community-based order be obtained from the probation and parole service. 

On being interviewed for the report by a parole officer, the client denied his participation in the offences. This was noted as a relevant sentencing consideration in the report. 

On seeing the report, the practitioner confronted his client about his apparent denial of the offences. The client indicated that the report was accurate. However, he subsequently confirmed (in writing) that he did not wish to plead guilty to the offences. The solicitor contacted the author of the report and asked her to alter her report in a manner that would downplay his client’s denial of the offences although he had pleaded guilty. The parole officer declined to alter her report and reported the matter to her supervisor. The incident became the subject of a complaint to the OLSC. The allegation was that the solicitor’s conduct was in breach of his duties to the court. The solicitor conceded the conduct alleged and accepted a reprimand for breaches of the advocacy rules. 

Another frequent complaint we receive at the OLSC in relation to litigation concerns the preparation of affidavits and/or witness statements and the practice of coaching witnesses. We have received a number of complaints from clients and opposing practitioners about practitioners drafting and settling affidavits and witness statements that do not accurately reflect a true account of the deponents version. This problem arises at least in part, because in Australia, unlike in the United Kingdom, barristers are not discouraged from the practice of taking and settling witness statements and affidavits.
 

Whilst the practice rules in Australia do not discourage legal practitioners drafting and settling witness statements, legal practitioners do have a duty to refrain from making a representation to an opponent or to the court, which s/he knows to be untrue. The duty of candour and honesty requires a legal practitioner to present evidence to the Court, which is necessary, relevant, admissible and probative. In essence the duty of candour requires a legal practitioner not mislead the Court. A legal practitioner must not therefore create evidence that does not exist. The ethical duty that demands a barrister not knowingly mislead the court is reinforced by a further obligation to correct an accidental misstatement as soon as possible after the statement has been discovered as inaccurate. These duties are reflected in the NSW Solicitors Rules and the NSW Barristers Rules. 

Rule 17 of the NSW Solicitors Rules provides that if a legal practitioner is aware that a client is withholding information required by an order of or rule of the Court, with the intention of misleading the Court or is informed by a client that an affidavit of the client, filed by the practitioner is false in a material particular, the practitioner must, on reasonable notice, terminate the retainer if the client will not make the relevant information available or allow the practitioner to correct the false evidence and give notice of his or her withdrawal from the proceedings without disclosing the reasons to the Court. 

Rule 21 of the Barristers’ Rules state that a barrister must not knowingly make a misleading statement to a court on any matter. Rule 22 provides that a barrister must take all necessary steps to correct any misleading statement made by the barrister to a court as soon as possible after the barrister has become aware that the statements are misleading. Rule 34 of the Barristers’ Rules states that a barrister whose client informs the barrister, the client has lied to the court or has procured another person to lie to the Court or has falsified or procured another person to falsify in any way a document which has been tendered must do the following:

(1) “refuse to take any further part in the case unless the client authorises the barrister; 

(2) inform the court of the lie or falsification

(3) promptly inform the court of the lie of falsification upon the client authorising the barrister to do so; but

(4) must not otherwise inform the court of the lie or falsification.”

In Myers v. Elman [1940] AC 282 the House of Lords succinctly set out what a legal practitioner can and cannot do in litigation. In this case it was alleged that a solicitor had filed defences, which he must have known, or suspected to be false. The House of Lords held that a solicitor:  

“….can not simply allow the client to make whatever affidavit or documents he thinks fit, nor can he escape the responsibility of careful investigation or supervision. If the client will not give him the information which he is entitled to require, or if the client insists on swearing an affidavit which the solicitor knows to be imperfect, the solicitor’s duty is to withdraw from the case. A solicitor who has innocently put upon the file an affidavit by his client which he subsequently discovers to be false, owes a duty to the Court to put the matter right at the earliest moment if he continues to act as solicitor on the record.”

A legal practitioner who misleads the Court may be found guilty of professional conduct. The basis for such a finding was espoused by Ipp J in Kyle v Legal Practitioners’ Complaints Committee [1999] WASCA 115 as follows:

“It is the essence of a charge of unprofessional conduct involving misleading the court that the practitioner concerned is guilty of having done something dishonourable: In re G Mayor Cooke (1889) 5 TLR 407 (at 408 per Lord Esher MR, with whom Fry and Lopes LJJ agreed). The dishonourable quality lies in knowingly misleading the court: Tombling v Universal Bulb Company Ltd (1951) 2 TLR 289 at 297 per Denning LJ; Vernon v Bosley (No. 2) [1997] 3 WLR 683. A practitioner who knowingly misleads a court will do so dishonestly. Therein lies the unprofessional conduct. There can be no professional misconduct where a practitioner innocently misleads a court; that is, without knowledge that the court is being misled. I accept, therefore, the submissions made by senior counsel that an intention to deceive, or dishonesty, is a necessary element of misleading the court.”

In this matter, the barrister, Kyle was alleged to have misled the Court into the belief that a witness had executed certain documents. The barrister had in fact known seven days prior to the trial that the witness had not signed the deed in question. The barrister however deliberately created the impression at least until the second day of the trial that the defence would proceed on the basis that the witness had indeed signed the deed.

Similarly, in Chamberlain v Law Society of the Australian Capital Territory (1993) 43 FCR 148, Chamberlain, a solicitor was sued by the Australian Taxation Office (ATO) for unpaid income tax. The ATO lodged a writ which itemised the tax due but incorrectly totalled the items as $25,557.92 instead of $255,579.20. The solicitor realised the mistake, did not correct it and allowed the ATO to enter judgement by consent for the incorrect amount. The Law Society instituted proceedings against the solicitor for professional misconduct. The ACT Supreme Court found that the conduct was professional misconduct. The solicitor appealed to the Federal Court. The Federal Court dismissed the appeal. The Federal Court then held that the solicitor was guilty of professional misconduct because he had fostered the mistake by failing to correct the ATO’s claim. 

In Coe v New South Wales Bar Association [2000] NSWCA 13, Coe, a barrister who was personally a party in a Family Court matter swore an affidavit verifying a Statement of Financial Services which he knew was untrue. The Legal Service Tribunal found the barrister guilty of professional misconduct and ordered that his name be removed from the Roll of Legal Practitioners. The barrister appealed the Tribunal’s decision. The Court of Appeal dismissed the appeal. In doing so Mason P commented:

“In reaching my conclusion that the appeal should be dismissed I have considered afresh the question of sanction. Shorn of the gloss, the findings of the Tribunal establish that a legal practitioner was guilty of having sworn a knowingly false affidavit. It was an affidavit filed in connection with legal proceedings in which, to the knowledge of the barrister, both the Family Court and the opposing litigant had obvious and material interests in getting at the truth on this particular matter. The false affidavit was unexplained by the practitioner who, despite warning, declined to enter the witness box.”

It is important to note that these duties apply in litigation as well as in mediation and other forms of ADR. In Legal Services Commissioner v Mullins [2006] LPT 012, Mullins, a barrister acted in a mediation in a personal injuries action for a plaintiff who had become a paraplegic in a motor vehicle accident. Several days before the mediation and settlement, the barrister learnt that the plaintiff was suffering from cancer. The barrister consulted senior counsel about his ethical obligation to disclose the cancer diagnosis to the Court. The barrister and his client decided not to disclose the diagnosis. The matter settled in mediation. The diagnosis would have had a considerable impact on the life expectancy claim of the plaintiff. The insurer subsequently learnt about the cancer diagnosis and moved to recover the settlement proceeds. The Legal Services Commissioner brought a complaint against the barrister in the Queensland Legal Practice Tribunal on the grounds that his conduct amounted to common law deceit and a breach of the professional conduct rules. Byrne J found that the barrister’s reliance on the documents showed an “intentional deception”
 of both the opposing barrister and the insurer and a “fraudulent deception” of both.
 According to Byrne, such action amounted to professional misconduct.      

It is also a breach of the duty to the Court for a legal practitioner to disclose only some factual information and withhold any remaining relevant information. In Meek v Fleming [1961] 2 QB 366 Lord Justice Holroyd Pearce said:

“I appreciate that it is very hard at times for the advocate to see his path clearly between failure in his duty to the court and failure in his duty to his client. I accept that in the present case the decision to conceal the facts was not made lightly but after anxious consideration. But in my judgment the duty to the court was here unwarrantably subordinated to the duty to the client.’
 

In this case Meek was a press photographer who sued Fleming, a police officer, for assault and false imprisonment. At the time of the incident, Fleming was a chief inspector, but before the trial he had been demoted to the rank of sergeant for some unrelated matter. It was clear that issues of credit would be crucial at the trial. The Queen’s Counsel leading Fleming’s defence instructed the defence team that all steps would be taken to not draw attention to this demotion. Fleming was addressed as “Mr Fleming” in the box and was told to wear plain clothes to the trial. It was clear that both the jury and the judge put much weight upon the rank which they believed Fleming held. During the trial the judge and Meek’s counsel referred to him as ‘Chief Inspector Fleming.’ Neither he nor his legal team corrected them. The Court of Appeal determined that Fleming’s lawyers were clearly in breach of their duty to the court and this was enough to justify a retrial. 

It is also a breach of the court to coach a witness. Rule 43 of the NSW Barrister’s Rules provides:

“A barrister must not suggest or condone another person suggesting in any way to any prospective witness (including a party of the client) the content of any particular evidence which the witness should give at any stage in the proceedings.”

Similarly Rule A43 of the Solicitor’s Rules provides:

“A practitioner must not suggest or condone another person suggesting in any way to any prospective witness (including a party or the client) the content of any particular evidence which the witness should give at any stage in the proceedings.”

Despite these Rules from the amount of complaints we receive it is quite clear that the drafting of affidavits and witness statements continue to present a number of difficulties for legal practitioners. The drafting process is a balancing exercise. Legal practitioners must avoid the danger of “over-drafting” which can often result in the affidavit not being an authentic account of a witness’ evidence.

Legal practitioners must ensure that their witness communicates their recollection of relevant events so far as possible in their own words. Legal practitioners must also ensure that the evidence is presented in an articulate manner and that the evidence addresses the relevant factual issues. As The Hon Justice Byrne has stated:

“It is a mistake to think that a witness statement is anything other than the written evidence in chief which the witness might otherwise have given in the witness box. In a sense the Court is entrusting to the practitioner who prepares the statement the task of taking evidence from the witness outside the courtroom. If this is understood the ramifications will become readily apparent. The evidence so obtained should be that of the witness, not what the practitioner would like it to be; it should be in the words that the witness would use, not gentrified so as to not offend the sensibilities of the judge..”

Practitioners should remember that at the basis of the ethical duty not to mislead the Court, lies the simple notion of honesty. Honesty is critical to an ethical legal practice. As the Deputy President of one Disciplinary Tribunal recently stated:

“Honesty in a practitioner's dealing with the Court is a fundamental pillar of the administration of justice in this State. It is a primary duty of a legal practitioner. Without that linchpin of honesty, the administration of justice and public confidence in it would falter. The duty is critical to the lawyer's role. The Court and the public not only expect it, but rely on it, and assume it in their dealings with legal practitioners.”

Practitioners who remember that honesty and ethical behaviour is the core of the legal profession will stand a better chance of avoiding a complaint to the OLSC.

CASE STUDY 3 – THE ETHICS OF FOLLOWING CLIENT INSTRUCTIONS

Recently the OLSC received a complaint about a practitioner who had represented a father in a family law matter.  In this matter the mother was unrepresented. Consent orders had been drafted by the father and his lawyer in relation to issues regarding the children.  The consent orders were sent to the mother for her to sign. One clause in the consent orders had been the subject of much debate between the parties.  The mother disagreed with the clause as drafted by the father and sent the consent orders back to the father’s lawyer for him to redraft. The lawyer re-drafted the disputed clause to give effect to the wife’s position. The husband then took the re-drafted consent orders for her to sign. When the husband brought back the signed consent orders to his lawyer he told his lawyer that the wife had changed her position on the disputed clause and that she had agreed with the original clause. The lawyer changed the clause back to the original version as directed by the husband. The lawyer did not contact the wife to seek verification as to whether she had agreed to the original version.   

In most areas of practice, a duty to look behind a client’s instructions can be seen to arise in two broad types of situations. The first situation is where the client is instructing the practitioner to advise and or assist in conduct that the practitioner ought to reasonably believe is illegal (eg fraud), unconscionable, or otherwise improper. If a practitioner has reasonable grounds to doubt the bona fides of a client, then the practitioner is entitled to make inquiries in that respect. For example, where money is handed to a practitioner in circumstances which raise the suspicion that those monies stem from some criminal activity on the client’s behalf, the practitioner should question the client regarding its source, and should decline to handle the money if not satisfied with the response. The obligation to question has been recognised by the courts in a number of cases.

In Chandra v Perpetual Trustees Victoria Ltd [2007] NSWSC 694, for example, it was decided that the practitioner should not have relied on his client’s instructions and should have made further inquiries.  In this instance his client instructed him that he acted on behalf of all of the owners of a property who were seeking to mortgage that property.  They needed a replacement certificate of title to do so.  The client produced documents purportedly signed by the owners.  The practitioner performed the work, gave the client the replacement certificate of title, the property was mortgaged.  As it turned out the owners were unaware of the mortgage which had been obtained fraudulently.  The practitioner was found to owe a duty to the owners to check with them that the client was instructing him on their behalf.  “The risk of loss to the owners was great and the burden on the practitioner of exercising a degree of control would have been slight”.  The practitioner was found to have owed a duty of care to the owners and to have breached that duty. Negligence was proved, but in this instance there was no loss.  

In Colonial Mutual Superannuation Pty Ltd v Flammia (No 2) [2007] FCA 1655 the solicitor received instructions to withdraw money from a superannuation fund for a client.  The instructions were in writing from a person in Victoria wanting to withdraw superannuation funds in order to invest with a property developer in Penrith, where the practitioner practiced.  The practitioner received 3 letters with 3 obviously different signatures purportedly of the superannuation policy holder. He did not telephone the ‘client’ to verify the instructions.  In relation to this aspect of the matter the court says “It is quite anomalous that he did not require more specific and authenticated instructions.”  Therefore, the court is saying in these circumstances a solicitor should not rely on the bare instructions, but go behind them for authentication.  The solicitor did other things that suggested he was a participant in the fraud (such as verifying he had sighted the originals of ID when it seemed he had not), so Lawcover didn’t indemnify him.  Ignoring the fraud issue, whether the failure to go behind the instructions would amount to a disciplinary finding is another question.

If a lawyer has reasonable grounds to doubt the bona fides of a client, then the lawyer is entitled to make inquiries in that respect. For example, where money is handed to a lawyer in circumstances which raise the suspicion that those monies stem from some criminal activity on the client’s behalf, the lawyer should question the client regarding its source, and should decline to handle the money if not satisfied with the response.  In R v Lustig [2004] VSC 483, the practitioner disbursed monies on instructions when he ought reasonably have known the money was derived from some unlawful activity.  The solicitor was sentenced to 3 months gaol on each count to be served concurrently, but the gaol term was suspended for 12 months.  It was not reasonable for him to believe his client.  

Practitioners should note that the impending introduction of anti-money laundering and counter-terrorist financing (AML/CTF) legislation will address this type of scenario.
 Pursuant to the AML/CTF legislation legal practitioners will be required to undertake specified customer identification procedures and will be required to report clients where a legal practitioner has are reasonable grounds to suspect that information obtained may be relevant to the potential evasion of taxation law; offences against the law of the Commonwealth or a Territory; enforcement of the Proceeds of Crime Act 2002; preparatory to or the past commission of a financing of a terrorism offence, and preparatory to or the past commission of a money laundering offence.
 

The obligation to report suspicious transactions requires reporting entities to report any suspicious transactions within 3 days of the reporting entity having grounds for suspecting that it may relate to tax evasion or a criminal offence and within 24 hours if it relates to terrorism financing.  The Rules contain 24 matters, which the reporting entity can take into account when determining whether there are reasonable grounds to form a suspicion.   

The second situation in which a practitioner has a duty to look behind their client instructions is where the client is instructing the practitioner to present evidence that the practitioner ought to reasonably believe may be false or misleading, or to otherwise mislead the court or opponent. A practitioner who receives instructions to put material before the court that he or she ought to reasonably conclude is false or misleading, must seek further corroboration from the client or elsewhere before proceeding. If the practitioner later becomes aware that the material was false or misleading, he or she must correct it.  As discussed above there are a number of practice rules dealing with this issue. 

In some circumstances a solicitor cannot put material before third parties that he or she ought reasonably conclude is false or misleading (see Solicitors Rule A51).  There are examples where the solicitor knew such material was misleading and nevertheless followed the client’s instructions to use it (or omit it) in correspondence and negotiations (Legal Services Commissioner v Mullins [2006] LPT 012 and Legal Practitioners Complaints Committee and Flemming [2006] WASAT 352). By extension it may also apply where the solicitor ought reasonably conclude it may be misleading.
In the complaint example outlined above the practitioner did not question his client’s instructions. Although he had sufficient indicators available to him to suggest that further investigation was warranted, he did not investigate further.  The practitioner did not have to say to his client, “Sorry mate, I don’t believe you”. What he needed to do or should have done was to advise his client that he had a paramount duty to the court to check with the mother. The practitioner was well aware that the mother had previously disagreed with the clause and the mother did not advise the practitioner in person. All the practitioner had to do was verify the agreement with the mother. But he failed to do so. 

In not doing so the practitioner breached his obligation to the court by misleading the court. In filing the orders as consent orders he was saying to the court that there was a signed, written agreement in circumstances where he or should have known there was no agreement. The Rules relating to consent orders require both parties to sign the consent orders.  If one party subsequently changed them, the other party has not signed the orders that are submitted.  They would need to re-sign, otherwise they are not consent orders as defined.  Whether there was an oral agreement is a different question.  If the practitioner had checked with her, but didn’t get her to re-sign, this would have been a procedural error (mere negligence), not an ethical concern. He ought to reasonably have known that the mother did not agree, given her previous objection, and his failure to check has led to detriment for his client by way of more litigation.

CASE STUDY 4 – THE ETHICS OF COURT PROCESS

The OLSC also receives complaints concerning abuse of court process. The most common types of complaint we receive in relation to abuse of process are the making of unfounded allegations against another party, particularly allegations of criminality, fraud or other serious misconduct and the institution and/or maintenance of cases with no reasonable prospects of success.  

The existence of the power to prevent a court’s process from being misused has long been recognised. In 1885 Lord Blackburn in Metropolitan Bank v Pooley (1885) 10 App Cas 210, 220 (HL):

“[T]he court had inherently the right to see that its process was not abused by a proceeding without reasonable grounds, so as to be vexatious and harassing – the court had the right to protect itself against such abuse.”

The power is derived from the very nature of the court as a superior court of law. 

Rule 18 of the Barrister’s Rules provides that a barrister must not act as a “mere mouthpiece” of the client or instructing solicitor and must exercise forensic judgment during the case by consulting with the client and instructing solicitor.

Rule 37 of the Barristers’ Rules further states that a barrister must not open as a fact any allegation which the barrister does not then believe on reasonable grounds will be capable of support by the evidence which will be available to support the client's case. Rule A37 of the Solicitor’s Rules is framed in similar terms.

The duty not to make unfounded allegations against another party derives from the position a legal practitioner holds as a representative of the community and public servant. As The Hon. Sir Gerard Brennan AC KBE has stated:

“The second limitation on the duty to the client – not to cast unjustifiable aspersions on a party or witness – flows from the function of counsel as an independent contributor to the administration of justice. This limitation does not impose a duty to be diffident or timorous in advocating a client’s cause. Counsel is entitled, sometimes bound to advance an argument relevant to an issue in the strongest terms consistent with the evidence, whether or not the argument prejudices the reputation of others. But no allegation of moral or legal turpitude against an opposite party should be made in pleadings without a prima facie case being disclosed by the facts and no such allegation should be made in the hearing against any person without evidence to support it. Counsel is not an amanuensis or spokesperson for a client who wishes to place irrelevant or unsupported and scandalous material on public record under cover of privilege.”

Australian courts have upheld this ethical duty.

In Clyne v New South Wales Bar Association (1960) 104 CLR 186, Clyne, the barrister was acting for a Mr Jacombe. Mr Jacombe was going through an acrimonious separation from his wife and they had been involved in what the High Court described as an ‘orgy of litigation’, some twenty different proceedings. Mrs Jacombe was being represented by a solicitor, Mr Mann. Mr Jacombe was looking for a way to frustrate his wife’s legal action. The barrister came up with the idea of bringing a private prosecution against the wife’s solicitor. The barrister admitted in open court that this was done to intimidate Mr Mann into withdrawing from acting for his client, Mrs Jacombe. In his opening address the barrister verbally attacked the solicitor alleging fraud, blackmail and perjury. The barrister had no evidence of any of this. The barrister also alleged that the solicitor was guilty of maintenance, which at the time in NSW was an obscure but indictable offence. The barrister alleged that the solicitor was in financial difficulties, that he had allowed a fraudulent affidavit to be filed in court and that he had deliberately protracted litigation for his own ends. The barrister also alleged that the solicitor had refused to negotiate a settlement and conducted hopeless proceedings. The High Court stated on the actions of the barrister:

“The privilege may be abused if damaging irrelevant matter is introduced into a proceeding. It is grossly abused if counsel, in opening a case, makes statements which may have ruinous consequences to the person attacked, and which he cannot substantiate or justify by evidence. It is obviously unfair and improper in the highest degree for counsel, hoping that, where proof is impossible, prejudice may suffice, to make such statements unless he definitely knows that he has, and definitely intends to adduce, evidence to support them. It cannot, of course, be enough that he thinks that he may be able to establish his statements out of the mouth of a witness for the other side.”

Pursuant to the Conduct Rules a legal practitioner also has a duty to the court not to initiate or continue legal proceedings that have no reasonable prospects of success.  A legal practitioner must therefore exercise their own forensic judgement as to the hopelessness or otherwise of their client’s case. Legal practitioner who fail to exercise this judgment may run the risk of a personal costs order.  This duty can cause a tension between the practitioner’s duty of loyalty to their client and duty owed to the administration of justice.  In civil matters a lawyer must at least discourage the pursuit of hopeless cases. Not only would a failure to discourage a hopeless case be a breach of the duty to the court, but it may also form the basis for a negligence claim by the client.
 Rule A35 of the Solicitor’s Rules states:

“A practitioner must, when exercising the forensic judgments called for throughout the case, take care to ensure that decisions by the practitioner or on the practitioner's advice to invoke the coercive powers of a court or to make allegations or suggestions under privilege against any person:

(a) are reasonably justified by the material already available to the practitioner; 

(b) are appropriate for the robust advancement of the client's case on its merits; 

(c) are not made principally in order to harass or embarrass the person; and 

(d) are not made principally in order to gain some collateral advantage for the client or the practitioner or the instructing practitioner out of court.”

In White Industries (QLD) Pty Limited v Flower and Hart (1998) 156 ALR 169, Justice Goldberg commented on abuse of process as follows:

“There must be something more namely, carrying on that conduct unreasonably. It is not clear what is encompassed by “unreasonably” initiating or continuing proceedings if they have no or substantially no chance of success. It seems to me that it involves some deliberate or conscious decision taken by reference to circumstances unrelated to the prospects of success with either a recognition that there is no chance of success but an intention to use the proceedings for an ulterior purpose or with a disregard of any proper consideration of the prospects of the success.”

A breach of Rule A35 may attract a costs order being made personally against a legal practitioner. Section 348 of the Legal Profession Act 2004 (NSW) provides:

“348   Costs order against law practice acting without reasonable prospects of success

(1) If it appears to a court in which proceedings are taken on a claim for damages that a law practice has provided legal services to a party without reasonable prospects of success, the court may of its own motion or on the application of any party to the proceedings make either or both of the following orders in respect of the practice or of a legal practitioner associate of the practice responsible for providing the services: 

(a) an order directing the practice or associate to repay to the party to whom the services were provided the whole or any part of the costs that the party has been ordered to pay to any other party,

(b) an order directing the practice or associate to indemnify any party other than the party to whom the services were provided against the whole or any part of the costs payable by the party indemnified.”

Furthermore, section 99 of the Civil Procedure Act 2005 (NSW) provides that the court may order costs against a legal practitioner if it appears to the court that costs have been incurred “by the serious neglect, serious incompetence or serious misconduct of a legal practitioner, or  improperly, or without reasonable cause, in circumstances for which a legal practitioner is responsible.”

Thus in Levick v Deputy Commissioner of Taxation [2000] FCA 674, the Full Court of the Federal Court of Australia imposed a costs order against a legal practitioner who was acting for a debtor and raised unarguable points in a Notice of Opposition. The Court stated:

“This is a case where the lawyers themselves thought up the "legal" points and advanced them on behalf of the client. It is unreasonable, in the sense of a dereliction of duty (to both the client and the court), for any lawyer to take that course without first being satisfied that the points are, at least, seriously arguable. We agree it was not necessary in the present case that the lawyers be satisfied that the points would succeed; but it was necessary they be satisfied there was a rational basis upon which they might succeed.”

In Lemoto v Able Technical Pty Ltd and others [2005] NSWCA 153 McColl JA with whom Hodgson and Ipp JJA agreed, set out the principles relevant to the exercise of the power to order a legal practitioner to pay the costs of proceedings in which the practitioner represents a party. Those principles include that the practitioner cannot be held to have acted improperly, negligently or unreasonably, simply because the practitioner pursues a claim or defence “which is plainly doomed to fail”. Further, “The legal practitioner is not the ‘judge of the credibility of the witnesses or of the validity of the arguments’. … if [the practitioner] reasonably decides to believe his client, criticism cannot be directed to him.”

In Khotsimeuang v Worcover Corp of SA [2006] FMCA 2004 there were 3 aspects of a court application that were not covered in the practitioner’s affidavit filed with the initiating process.  Two of these relied on further information from the client, which the court said should have been obtained prior to instituting proceedings although, if there was some urgency, could have been provided later and in this instance weren’t.  In relation to the third issue Federal Magistrate Lindsay said:

“There is nothing about that in the affidavit.  It may be that the applicant did not give Mr Vigar [the solicitor] instructions in relation to that matter.  If that were the case, again, focusing upon the circumstances in which the litigation was embarked upon, it seems to me it ought to have been the subject of some inquiry.

The information was, after all, easily available.  It was available simply by making an inquiry of the trustee of the bankrupt estate…”

As the solicitor embarked on litigation without having eliciting the relevant information from the client and without making “fundamental inquiries”, this was a dereliction of the solicitor’s duty and a costs order was made against the practitioner.
Whilst practitioners are entitled to and should assist their clients by fearlessly exploring all options and advancing all arguments, we must remember that this role must not be inconsistent with our duty to the court.

CONCLUSION

“I know that a document is multiple hearsay. I have no good faith argument as to why the document is admissible into evidence. I nonetheless offer it into evidence at trial. Opposing counsel is asleep at the switch and doesn't object. The document is therefore admitted into evidence.
Is it ethical to try to admit a document you know is inadmissible, hoping either that the other side will fail to object, or that the judge will rule incorrectly”?

The above question was recently posted on the internet by two lawyers in the United States who practice in pharmaceutical and medical device product liability litigation.
 The post received 112 responses from both lawyers and non-lawyers. The responses make for a very interesting read. Whilst most of the responses deferred to a discussion of the relevant practice rules and the duties to the client and the court, only one respondent appeared to have answered the question from a moral perspective. That respondent stated:

“A lawyer's ethics aren't contingent on opposing counsel being vigilant. The bar for ethical behavior doesn't lower as the likelihood of the behavior escaping notice or sanction rises. 

Lawyers have an obligation to follow the rules that govern our profession even, especially, when no one is watching.”

The fact that only one respondent appeared to answer the question from a moral perspective reflects a misconceived idea that moral activism has no place in the practice of law.  This is of great concern to me. The rules of professional conduct are merely a framework of statements that describe ethical behaviour. They are not ethical rules or principles.  They are only a baseline of conduct and should not prevent lawyers from acting as they would ordinarily do. Good ethical practice thus involves a legal practitioner considering the impact of their actions on justice, the integrity of the legal system and the impact of their decision on the preservation of relationships. For Professor Gerald Postema, Professor of Law and Professor of Philosophy at the University of North Carolina, this means treating clients not as objects but as humans and applying our wisdom based on our world experience and knowledge.
 According to Professor Postema, we are not only authorised to raise moral issues with our clients but we have a professional responsibility to do so. Postema states:

“The good lawyer is one who is capable of drawing a tight circle around himself and his client, allowing no other considerations to interfere with his zealous and scrupulously loyal pursuit of the client’s objectives. The good lawyer leaves behind his own family, religious, political and moral concerns, and devotes himself entirely to the client…

[C]ut off from sound moral judgment, the lawyer’s ability to do his job well – to determine the applicable law and effectively advise his clients is likely to be seriously affected…[T]he lawyer who must detach professional judgment from his own moral judgment is deprived of the resources from which arguments regarding his client’s legal rights and duties can be fashioned. In effect, the ideal of neutrality and detachment wars against its companion ideal of zealous pursuit of the client’s interests.”

Legal practitioners should therefore engage in far more moral counselling with their clients and be responsible for the consequences of their actions. According to Professor David Luban, Professor of Law and Philosophy at Georgetown University  this means:

“..discussing with the client the rightness or wrongness of her projects, and the possible impact of those projects on ‘the people’, in the same matter-of-fact and (one hopes) un-moralistic manner that one discusses the financial aspects of a representation. It may involve considerable negotiation about what will and won’t be done in the course of a representation; it may eventuate in a lawyer’s accepting a case only on condition that it takes a certain shape, or threatening to withdraw from a case if a client insists on pursuing a project that the lawyer finds unworthy. Crucially, moral activism envisages the possibility that it is the lawyer rather than the client who will eventually modify her moral stance…”

Good ethical practice does not just involve lawyers being aware of and deferring to the practice rules. Good ethical practice comes from morally reflective decision-making, that is, a consideration of both professional and ordinary morals. 
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