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Since commencing in 1994 the Office of the Legal Services Commissioner (OLSC)
 has dealt with on average about 3,000 complaints about solicitors and barristers each year. An analysis of the complaints provide for an interesting read. In the first year of operation we received 2,801 written complaints and 6,700 inquiry calls. In 2007-2008 we received 2,653 written complaints and 9,078 inquiry calls. We are extremely pleased that, notwithstanding the increase in the number of inquiries received by this Office, the number of written complaints has remained virtually static. This is particularly impressive when we consider the increase in the number of the members of the legal profession from about 12,000 to about 22,000 for that period. Anecdotal evidence from my Office suggests that although a large majority of the complaints generally refer to practitioners acting unethically, about 80% of the complaints also refer to communication problems or billing practices. As I have stated in previous papers, one of the main reasons that billing continues to feature in so many complaints is because legal practitioners are failing to take the time to communicate effectively with their clients. 

One of the reasons as to why practitioners are failing to communicate effectively with their client may be because time is money. Taking the time to sit down with a client and discuss the matter is often not considered profit worthy. This is because the pressure placed on legal practitioners by the billable hour often prevents a legal practitioner from allowing time to discuss how the matter is proceeding, listening to the client’s concerns and providing explanations to allay those concerns. Putting it simply time based billing will often not allow client’s to freely communicate with their legal practitioner because every minute costs. This may however not be the only reason. 

Another possible reason may be that practitioners are becoming less aware of their ethical duties as time goes by. Practitioners seem to rarely consult Riley’s these days and the only education they receive about ethical duties is when they undertake an ethics seminar each year because it is mandatory. Knowledge about ethical legal practice is however essential to the practice of law. Legal practitioners are expected, by virtue of their designation as a profession, to act in a professional manner and display appropriate ethical and professional behaviours. If a practitioner does not adhere and promote these ethical principles then the law could fall into disrepute. Unfortunately however, legal ethics has only a relatively minor place in the continuing education of legal practitioner’s today. 

In my view, the best way legal practitioners avoid ethical dilemmas is through the acquisition of knowledge. Knowledge is one of the most effective forms of risk management.  I am not talking about black letter law knowledge or the kind of knowledge that is required to run a client’s case. The kind of knowledge I am talking about is practical knowledge, that is, what are a practitioner’s duties to his/her client, what do the rules say about conflicts of interest, how do you deal with a client who has instructed you to proceed in a certain way that you know is in breach of the rules. Knowledge of the ethical framework within which legal practitioners practice is an essential tool for identifying ethical dilemmas. 

Having said this however it is important to note that knowledge of the practice rules alone is not and cannot be sufficient for ethical legal practice. This is because the practice rules are merely a framework of statements that describe ethical behaviour. The rules of professional conduct, are not ethical rules or principles, they are only a baseline of conduct and should not prevent lawyers from acting as they would ordinarily do. Good ethical practice does not just involve lawyers being aware of and deferring to the practice rules. Good ethical practice comes from morally reflective decision-making, that is, a consideration of both professional and ordinary morals.  Just like practice rules ordinary morality is a central concept of professional responsibility.

The purpose of this paper is to provide a general discussion and refresher of some of the ethical duties of legal practitioners. The first part of this paper will briefly discuss the traditional ethical duties of a legal practitioner as set out in the Legal Profession Act 2004 (NSW), the Legal Profession Regulations 2005 (NSW), the Revised Professional Conduct and Practice Rules 1995 (Solicitors' Rules) and the NSW Barristers’ Rules. This Part will also look at how the ethical duties have evolved and changed in light of the introduction of legislation that now permits law firms to incorporate and list on the Australian Stock Exchange. The second part of this paper will look at ethical considerations for costs and conflicts of interest. The paper will then conclude by discussing how legal practitioners can possibly reduce the risk of a complaint.  

THE ETHICAL DUTIES OF LEGAL PRACTIONERS

Historically, according to the traditional view of legal ethics, a legal practitioner had two ethical duties – a duty to the Court and a duty to the client. The duty to the Court is the primary ethical duty and stands over and above any other ethical duties.
 Inherent in the lawyer’s duty to the Court is a duty to the community through the lawyer’s high ethical standards and duty to uphold the law. This is a duty owed to society as a whole. The duty to the court stipulates that as officers of the Court
, legal practitioners must act in a certain way. Legal practitioners must not only obey the law but must also ensure the efficient and proper administration of justice. These duties, which are enshrined in conduct rules
 and have been reinforced by the Courts provide that legal practitioners must not mislead the Court
 and must act with competence, honesty and courtesy towards other solicitors, parties and witnesses. The duty to the Court also provides that legal practitioners are independent (free from personal bias), frank in their responses and disclosures to the Court and diligent in their observance of undertakings given to the Court or their opponents.

The second ethical duty of the legal practitioner is a duty to the client. This duty is said to arise because it places the legal practitioner in a fiduciary relationship with his/her client. In this relationship the client places complete confidence and trust in his fiduciary, the legal practitioner. The generally accepted Australian definition of what constitutes a fiduciary is by Mason J in Hospital Products Limited v United States Surgical Corp (1984) 156 CLR 4:
“The critical feature of these relationships is that the fiduciary undertakes or agrees to act for or on behalf of or in the interests of another person in the exercise of a power or discretion which will affect the interests of the other person in a legal or practical sense.  The relationship between the parties is therefore one which gives the fiduciary a special opportunity to exercise the power or discretion to the detriment of that other person who is accordingly vulnerable to abuse by the fiduciary of his position.  The expressions “for”, “on behalf of” and “in the interests of” signify that the fiduciary acts in a “representative” character in the exercise of his responsibility, to adopt an expression used by the Court of Appeal.”

All lawyers stand in a fiduciary relationship to their clients, as agents and as providers of legal advice. These being so all lawyers are subject to the range of duties arising out of that fiduciary relationship. The English Law Commission’s report on fiduciary duties has conveniently summarised the scope of a fiduciary’s duties as follows:

(i) the “no conflict” rule – A fiduciary must not place himself in a position where his own interests conflicts with that of his customer, the beneficiary. There must be a “real sensible possibility of conflict”;

(ii) the “no profit” rule – A fiduciary must not profit from his position at the expense of the customer, the beneficiary;

(iii) the “undivided loyalty” rule – A fiduciary owes undivided loyalty to his customer, the beneficiary, not to place himself in a position where his duty towards one customer conflicts with a duty that he owes to another customer. A consequence of this duty is that a fiduciary must make available to a customer all the information that is relevant to the customer’s affairs;
(iv) the “duty of confidentiality” – A fiduciary must only use information obtained in confidence from his customer, the beneficiary, for the benefit of the customer and must not use it for his own advantage, or for the benefit of any other person. 

The ethical duty to the client and the ethical duty to the Court arise from the historical role of the lawyer as a servant of the public. The public service claim of the profession of law embodied the ideal of the legal profession as one of faithful service. It also embodied ideals of wise and dispassionate advice by a group of learned and privileged representatives who applied their knowledge in the interests of others against the injustices of the State. It is this public service claim that became essential to the purpose of the legal profession and the real justification for its existence. 

In recent years, however, with the growth of the legal services marketplace and the advent of incorporation and the option for law firms to list on the Australian Stock Exchange (ASX), the dynamics of a practitioner’s ethical duties has come into question. This is because incorporation and listing raised the fundamental concern about the tension between a practitioner's duties owed under the Legal Profession Act 2004 (NSW) (LPA 2004) and the requirements of a director, officer or employee under the Corporations Act 2001 (Cth) (Corporations Act). In stark contrast to the obligations under the LPA 2004, the Corporations Act advocates for the paramountcy of the rights and protection of shareholders.  Accordingly, there is a latent tension between a solicitor director’s duties to a company’s shareholders and a solicitor’s professional obligations. This became a potential dilemma for Slater & Gordon when they became the first law firm to list its entire practice on the ASX. 
Realising the possibility of this conflict between the duties owed to the company and shareholders and the duties owed to the court and to clients the OLSC worked together with Slater & Gordon prior to listing to ensure that Slater & Gordon’s prospectus, constituent documents and shareholder agreements dealt with the issue. As a result these documents specified that the duty to the court was the primary duty, the duty to clients was the second duty and the duty to shareholders was third. For example, the Slater and Gordon prospectus states: 

The constitution states that where an inconsistency or conflict arises between the duties of the company (and the duties of the lawyers employed by the company), the company's duty to the court will prevail over all the duties and the company's duty to its clients will prevail over the duty to shareholders.
 

The primacy of a lawyer’s duties to the court, as stated above is reflected throughout the prospectus. For example, in the investment overview section of the prospectus, Slater & Gordon acknowledge that the conflict of duties is a key risk and may therefore impact on the performance and financial position of the firm.
 The conflict is also mentioned again in risk section of the prospectus.
 In addition to the prospectus the conflict is also reflected in Slater & Gordon's constituent documents and shareholder agreements. 
So if Slater & Gordon were, for example, acting in a class action against a tobacco company where there is a very good chance of them receiving substantial damages for clients who are dying of emphysema, Slater & Gordon would have to act in accordance with the hierarchy of duties set out in their documents. This means that Slater & Gordon may have to subjugate the interests of shareholders who would argue that the matter be prolonged as long as possible (because lengthy proceedings and the possibility of a court case would mean greater share value), and settle the matter as quickly as possible because their clients are dying. In doing so Slater & Gordon would have a strong defence if sued for their decision, unlike other listed companies, because their constituent documents and shareholder agreements clearly state that their first duty is to the court, the second duty is to their client and the third duty is to their shareholders. It is thus essential that any law firms who wish to incorporate and publicly list explicitly acknowledge and publicly state this hierarchy of duties.
The traditional duty of confidentiality was also potentially at risk of being affected by Slater & Gordon’s listing. This was because confidentiality in corporate law only attaches to a business relationship through explicit agreement between the parties. In the normal practice of law however the duty of confidentiality owed by a legal practitioner to their client applies to all information provided by the client. This created a potential problem regarding access to the confidential information of clients by shareholders who are not bound by the same ethical obligations as legal professional employees, owners and managers of a listed firm. 

So if Slater & Gordon were running an action against a particular individual who is very well-resourced, and that individual buys a substantial number of shares in Slater & Gordon and then demands that the action against him cease, the dilemma ceases to arise because Slater & Gordon’s prospectus explicitly states that legal professionals have a primary duty to their client in the event of such a conflict. The prospectus also makes it explicitly clear that the interests of shareholders are second to the firm’s duty to the court. This then covers off the potential for a well-resourced person against whom the firm is conducting proceedings to purchase a significant stake in the firm with a view to demanding the cessation of the action.

But what happens if Slater & Gordon is, for example, obliged to disclose that they are appearing for a client pursuant to the continuous disclosure rules of the ASX 
 but the client does not want Slater & Gordon to disclose such representation? Depending on the circumstances of the client, this may well be information that could have a material effect on the value of securities in the firm. The disclosure rules of the ASX which require listed disclosing entities to abide by the ASX Listing Rule 3.1 on continuous disclosure could potentially have had significant implications for client confidentiality.
 Once again, we were successfully able to overcome this potential problem by working with Slater & Gordon to ensure that their constituent documents provided that the duty to the Court stands over and above the duty to the shareholders. 
ETHICAL CONSIDERATIONS FOR COSTS

The change in structure of the legal marketplace and the corporatisation of law has also created a number of new ethical challenges. The emphasis on profit and business has for example, as I have discussed in several papers, placed increasing demands on practitioners to ignore the ethics of billing and adopt unethical billing practices. The concept of proportionality, for example, and the notion of fair and reasonable costs appear often to have been overlooked today and are not being applied effectively by the profession.

The concept of proportionality is a substantive principle of justice in the adversarial system and to this end has been given legislative effect. Section 60 of the Civil Procedure Act 2005 (NSW) for example, provides that “in any proceedings, the practice and procedure of the courts should be implemented with the object of resolving issues between the parties in such a way that the cost to the parties is proportionate to the importance and complexity of the subject-matter in dispute.”  Basically, the principle requires that the procedures and their costs be measured against the complexity of the issues, the value of the subject matter and the nature of the claim involved. However, the doctrine does not only relate to the practice and procedure of the courts, it also relates to costs. 

The doctrine of proportionality is embodied in the determination by an independent costs assessor of the Supreme Court who is able to have regard to inter alia, “the complexity, novelty or difficulty of the matter” and “the outcome of the matter” in determining whether costs are “fair and reasonable.” It is my view in making this determination a cost assessor should examine the costs charged in the matter against the amount ordered by the courts. 

Despite being given legislative imprimatur it appears that the concept of proportionality is not being effectively applied by the profession. This is particularly true in the area of personal injury litigation. My Office has received a number of complaints in which a client has been charged excessive costs compared to the actual amount awarded. In one matter for example, a complainant was charged $52,000 for a matter that settled for $80,000 inclusive of costs on the first day of court. In another matter, a complainant was charged in excess of $30,000 for a simple matter of recovering $4,000 in lost wages. There is also the problem that often the courts will make an award or settle a matter “plus costs.” The effect of such an order can be illusive to a plaintiff who is unaware of the amount of the costs being claimed. 

It appears to me that one of the main reasons why the concept of proportionality is not being applied effectively is because the concept as interpreted by the legislation is limited. The problem is that the legislation does not actually allow an examination of the costs charged compared to the amount ordered. The concept of proportionality is only alluded to in legislation, not stipulated as a matter of fact. In NSW, for example, there is only one piece of legislation that positively stipulates proportionality.  Sections 339 of the Legal Profession Act 2004 provide for maximum fees of $10,000 in personal injuries cases where the claim is for an amount less than $100,000 and where there is no costs agreement in place. There is however no limitation of costs in NSW for awards greater than $100,000.  There is also the problem that there are no charging limits in most matters. Since the deregulation of costs in NSW in 1994 there are very few areas where scales of costs or ceilings of costs are imposed. 

In my view these problems could be overcome, at least in part, by limiting the fees chargeable in such matters to an exact amount being a maximum of 50% of the net amount recovered. This limitation was successfully introduced in Queensland in 2003. The Queensland legislation provides that a practitioner’s fees must not exceed half of what remains of the judgement amount after the subtraction of compulsory refunds and disbursements.  The rule is colloquially known as the “50/50 Rule” and is presently embodied in sections 345-347 of the Queensland Legal Profession Act 2007. The 50/50 rule is novel because it provides the profession with some guidance as to how much it is appropriate to charge a client in personal injury matters.

ETHICAL CONSIDERATIONS FOR CONFLICTS OF INTEREST

Over the past 100 years developments in the law and the changing nature of legal practice have presented new concerns and challenges for practitioners and the general public in identifying, understanding and dealing with ethical dilemmas. A century ago, for example, conflicts of interests caused few problems for the profession. The principle was relatively black and white: A practitioner who had advised a client on a particular matter could not subsequently act against that client in the same or similar matter by reason of the possibility of conflict between the duty of confidentiality and the duty to the new client.
 Today however the principle of successive representation is becoming increasingly challenging to identify and deal with. So too is the principle of simultaneous representation. This is most probably due to a number of factors, including an increase in the size of the profession, mobility of practitioners between firms, the merger of firms, and incorporation.
 The increasing expectations of client’s and developments in the understanding of a practitioners’ duty of loyalty have also made conflicts of interest more complex.

Conflicts of interests in ‘successive representation’ or ‘separate matter conflicts’
 arise when a practitioner acts against a former client having previously acted for that party in a related matter (in which the practitioner may have also acted for the present client). There is no general prohibition against acting against a former client. The Practice Rules generally proclaim that a practitioner must not act for a new client against the interests of a former client if the practitioner has confidential information about the former client which is relevant to the new proceedings; and it is reasonable for the former client to think there is a real possibility that the information would be used against them.

Conflicts of interests in ‘simultaneous representation’, or ‘same matter conflicts’
 arise when a practitioner acts for two or more parties in the same matter.  Although a real conflict may not always arise in every case where a practitioner acts for both parties in the one matter, an inescapable conflict of interests is always said to be inherent. 
 Once again simultaneous representation is not actually prohibited by the conduct rules. Both the Barristers’ Rules (Rules 108-110) and the Solicitors’ Rules (Rule 9) provide that a practitioner can accept instructions from more than one party to any proceedings or transaction if each of the clients is aware that the practitioner is intending to act for the others as well; accepts that the practitioner will not give one client advice that is against the interests of another client; and consents to the arrangement.
Rule 108 of the Barristers’ Rules provides that a barrister who is briefed to appear for two or more parties must determine as soon as possible whether the interests of the parties conflict. The Rule proclaims that there must be a real possibility of conflict. If the barrister has determined that there is a real possibility of conflict the barrister must return the brief to either all of the clients where confidentiality arises for one or more of the clients.  In addition, Rule 109 of the Barristers’ Rules provides that if a barrister becomes aware that the interests of his clients may possibly conflict, the barrister must return the brief to either all of the clients where confidentiality arises or one or more of the clients.  Rule 110 states that a barrister will not have to return the brief if the barrister has brought to the attention of the solicitor and clients that a conflict may have arisen and both the instructing solicitor and the clients have consented to the barrister continuing to appear in the matter. 

Rule 9 of the Solicitors’ Rules provides that the practitioner must be satisfied before acting for multiple parties that each of the parties are aware that the practitioner intends to work for the other parties and all parties consent to such representation. The parties must have knowledge that by giving that consent the practitioner may be prevented from disclosing to each party all relevant information to the transaction or proceedings and may be prevented from giving advice to one party which is contrary to the interests of another.

Identifying and dealing with conflicts of interest can be a challenging issue. Little guidance is provided to practitioners in interpreting the Rules. Neither the Barristers’ Rules nor the Solicitors’ Rules provide commentary as to how and why the Rules operate. Similarly, little guidance is provided by the Courts who have formulated a range of different principles and tests in deciding whether to restrain or disqualify practitioners from acting. As a result of the different interpretations of the law there is no uniformity in the correct test to be applied when faced with an application for an injunction or disqualification. 

The major problem appears to be that the current professional conduct rules are out of date and unworkable. Many of the larger law firms claim that rules do not reflect the way that lawyers work in the 21st century.
  For example, the rule that a lawyer as a fiduciary owes undivided loyalty to his customer, the beneficiary, not to place himself in a position where his duty towards one customer conflicts with a duty that he owes to another customer has become difficult to adapt to today’s legal environment. Many would argue that the duty of loyalty today extends far wider that it has in the past in part due to the increasing expectations of clients. Is then it a conflict of interest when a practitioner disinherits a beneficiary from a will despite the fact that the practitioner is acting for the beneficiary in an unrelated matter? Does the beneficiary’s expectation of receiving money under the will amount to a conflict? Is the role of the practitioner to advise the beneficiary that he has been asked to disinherit s/he out of a will or should the practitioner conflict out of the matter? Unfortunately the answers to these questions are not found in either the Practice Rules or the jurisprudence in New South Wales.

CONCLUSION
The ethical challenges discussed above will often raise the penultimate question in ethics and law - what should a lawyer do when their professional duties require them to take or condone actions they would otherwise consider immoral. This question, lies at the heart of the philosophical ethical debate about professionalism and morality. The legal ethicists who have explored this debate, such as David Luban and Richard Wassterstrom have framed it as a conflict between a lawyer’s professional “role morality” and the obligations of “ordinary morality.” “Role morality” is defined as a set of norms that apply to us in the various social roles we occupy in life such as a parent or a lawyer. In the case of the legal profession, these norms are the regulatory framework within which a lawyer practices. These roles are narrower than the norms of ordinary morality which apply universally.
  

Luban argues that the conflict between role morality and ordinary morality means that lawyers cannot and do not in general care about justice. This is because role morality forces the lawyer to only consider his/her client and ignore universal moral standards. Luban calls this “partisanship”. Partisanship requires the lawyer to zealously devote himself/herself to the maximization of the client's interests within the law. This requires the lawyer to give little or no weight to the possible harmful consequences of the client's action on the opposite party or to third parties or to the public generally. As a consequence of this requirement, lawyers do not engage in “the moral imagination” and therefore are unable to see the effects of their actions and are unable to be sympathetic and put themselves in other people's shoes and imagine the predicaments of others.  This limitation prevents the lawyer from questioning whether their actions are right or wrong. Luban also argues that in addition to partisanship, lawyers suffer from nonaccountability – lawyers consider themselves not personally morally responsible for the harmful effects of lawyering on others in the pursuit of client interests. According to Luban, these two characteristics which dominate the adversarial system prevent lawyers from being able to act ethically. 

Luban’s answer to this conundrum is “moral activism.” Luban urges lawyers to engage in far more moral counselling with their clients and be responsible for the consequences of their actions. The concept of moral counselling or client counselling means as Luban writes:

“..discussing with the client the rightness or wrongness of her projects, and the possible impact of those projects on ‘the people’, in the same matter-of-fact and (one hopes) un-moralistic manner that one discusses the financial aspects of a representation. It may involve considerable negotiation about what will and won’t be done in the course of a representation; it may eventuate in a lawyer’s accepting a case only on condition that it takes a certain shape, or threatening to withdraw from a case if a client insists on pursuing a project that the lawyer finds unworthy. Crucially, moral activism envisages the possibility that it is the lawyer rather than the client who will eventually modify her moral stance…”

Moral activism would thus involve a legal practitioner taking into consideration and weighing a number of factors and not just relying on role morality – the professional rules. Moral activism would encourage a lawyer to consider the impact of their actions on justice, the integrity of the legal system and the impact of their decision on the preservation of relationships. Moral activism envisages the kind of ethical advice Abraham Lincoln gave to one of his clients when he advised them as follows:

“Yes, we can doubtless gain your case for you; we can set a whole neighbourhood at loggerheads; we can distress a widow less mother and her six fatherless children and thereby get you six hundred dollars to which you seem to have a legal claim, but which rightfully belongs, it appears to me, as much to the woman and her children as it does to you. You must remember that some things legally right are not morally right. We shall not take your case, but will give you a little advice for which we will charge you nothing. You seem to be a sprightly energetic man; we would advise you to try your hand at making six hundred dollars another way.”

The relevance of moral activism in legal practice today cannot be ignored. As we move further away from traditional adversarial models of law and place more emphasis on alternative dispute resolution and other mechanisms of mediation which are now being imposed on us by legislation, the courts and the community we will find that the “hired gun” mentality of some lawyers can no longer suffice without ordinary moral considerations. 
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