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On 1 April 2009 a number of changes to the mandatory continuing professional development regime came into affect in New South Wales. One of the most significant changes is the requirement that legal practitioners must complete at least one MCLE unit in ethics and professional responsibility and at least one unit in professional skills.  This requirement is part of uniform National Continuing Professional Development (CPD) Guidelines that have now been implemented in NSW, Victoria and Queensland and currently being considered by Western Australia, South Australia, Tasmania and the Northern Territory. The Guidelines were drafted by the National CPD Taskforce for the express purpose of harmonizing CPD schemes in Australia.
 

One of the main reasons for mandating legal practitioners to undertake an MCLE unit in ethics and professional responsibility and a unit in professional skills arose from a concern that legal practitioners were not receiving sufficient ongoing education in legal and practical ethics and professionalism.   Evidence of this fact lay in the number and type of complaints being received against legal practitioners by those that regulate the legal profession. My office, for example continues to receive a considerable number of complaints alleging ethical misconduct. Such allegations range from practitioners acting without instructions or not following instructions to practitioners billing unethically to practitioners acting in conflicting circumstances. The inclusion of ethics and professional responsibility as a CPD required unit was also aimed at increasing professionalism and client protection.

Ongoing professional education about issues surrounding legal ethics and professionalism is essential to the practice of law. This is because legal practitioners are expected, by virtue of their designation as a profession, to act in a professional manner and display appropriate ethical and professional behaviours. In order to act in a professional manner and display appropriate ethical and professional behaviours legal practitioners need to have current knowledge and awareness of the ethical framework within which they practice. Education on legal ethics and professionalism does not start and stop in the undergraduate classroom. Nor does it start and stop with textbook examples and exams. Education on legal ethics and professionalism is evolving and practical and should be tailored toward the system in which we operate. It is hoped that in mandating practitioners to undertake CPD on legal ethics and professionalism related subjects that legal practitioners will be given an opportunity to explore arising ethical dilemmas and learn how to deal with them. 

The purpose of this paper is thus to provide a general discussion of aspects relating to practical legal ethics and professionalism. The first part of this paper will briefly discuss the traditional ethical duties of a legal practitioner as set out in the Legal Profession Act 2004 (NSW), the Legal Profession Regulations 2005 (NSW), the Revised Professional Conduct and Practice Rules 1995 (Solicitors' Rules) and the NSW Barristers’ Rules (Barristers’ Rules). Part two of the paper will look at how the ethical duties have evolved and changed in light of the introduction of legislation that now permits law firms to incorporate and list on the Australian Stock Exchange. Part three of the paper will focus on one of the most common ethical dilemmas faced by legal practitioners - conflicts of interests and how they can be avoided. The paper will conclude by suggesting that the requirement that legal practitioners undertake continuing professional education is a positive development because it can provide an opportunity for legal practitioners to explore and address ethical issues that arise in practice. 
THE ETHICAL DUTIES OF LEGAL PRACTIONERS

The legal profession is a vocation of public service. Historically, lawyers were one of three so-called “learned professions”; physicians and the clergy being the other two. On a visual level all three were distinguished by the wearing of distinctive long black robes. Philosophically the three were distinguished by an ingrained conviction that they had been “called” by higher authority to a life of service to their communities and to fellow humanity. A professional was then someone who followed a specific calling, someone distinguishable from both the uneducated and the jack-of-all-trades. The overriding obligation of this calling was to aid those in the community that needed help. Financial reward was merely a bi-product.  This public service claim of the profession of law embodied the ideal of the legal profession as one of faithful service beyond pure economic self-interest. As a result of this special “calling” the practice of law became seen to be a “privilege.” The privilege was not only that of being fortunate enough to study the law but also the privilege of being able to use that study to profess and protect those that were not fortunate enough to protect themselves from the injustices of the state. Inherent in this “privilege” lay ideals of wise and dispassionate advice to clients and a range of specific ethical duties. 

According to the traditional view of legal ethics, a legal practitioner had two ethical duties – a duty to the Court and a duty to the client. These duties have by and large remained constant over time. The duty to the Court is the primary ethical duty and stands over and above any other ethical duties.
 Inherent in the lawyer’s duty to the Court is a duty to the community through the lawyer’s high ethical standards and duty to uphold the law. This is a duty owed to society as a whole. The duty to the court stipulates that as officers of the Court
, legal practitioners must act in a certain way. Legal practitioners must not only obey the law but must also ensure the efficient and proper administration of justice. This duty also stipulates that as officers of the Court, legal practitioners have an obligation to not only maintain the legal system but also to seek to improve the law and the administration of justice. These duties, which are enshrined in conduct rules
 and have been reinforced by the Courts provide that legal practitioners must not mislead the Court
 and must act with competence, honesty and courtesy towards other solicitors, parties and witnesses. The duty to the Court also provides that legal practitioners are independent (free from personal bias), frank in their responses and disclosures to the Court and diligent in their observance of undertakings given to the Court or their opponents.

The second ethical duty of the legal practitioner is a duty to the client. This duty is said to arise because it places the legal practitioner in a fiduciary relationship with his/her client. In this relationship the client places complete confidence and trust in his/her fiduciary, the legal practitioner.
 All legal practitioners stand in a fiduciary relationship to their clients, as agents and as providers of legal advice. These being so all legal practitioners are subject certain duties arising out of that fiduciary relationship. 

According to a report by the English Law Commission entitled Fiduciary Duties and Regulatory Rules
, there are five specific fiduciary duties. The first fiduciary duty concerns conflicts.  This duty provides that a fiduciary must not place oneself in a position where one’s own interests conflicts with that of one’s customer, the beneficiary. The second fiduciary duty relates to profiteering. This duty stipulates that a fiduciary must not profit from one’s position at the expense of the customer, the beneficiary. The third fiduciary duty relates to loyalty. This duty stipulates that a fiduciary owes undivided loyalty to his/her customer, the beneficiary, not to place himself in a position where his duty towards one customer conflicts with a duty that he owes to another customer. A consequence of this duty is that a fiduciary must make available to a customer all the information that is relevant to the customer’s affairs. The last fiduciary duty concern confidentiality. The duty stipulates that a fiduciary must only use information obtained in confidence from his customer, the beneficiary, for the benefit of the customer and must not use it for his own advantage, or for the benefit of any other person. 
 Most legal practitioners are aware of these fiduciary duties. They are well documented and of course are contained in the professional conduct rules. 

In addition to these fiduciary duties legal practitioners also have an ethical obligation to their client and to society to act morally. This obligation requires a legal practitioner to question whether their actions are right or wrong. This obligation goes beyond the practice rules. It involves legal practitioners taking into consideration and weighing a number of factors in acting for their client. It involves legal practitioners considering the impact of their actions on justice, the integrity of the legal system and the impact of their decisions on the preservation of relationships. In deontological terms this activity is known as “moral activism.” 

I would not hesitate to say that legal practitioners are largely unaware of this additional obligation. This is because in pursuit of the “privilege” of practising law, the legal profession has come to understand serving his/her client and the concept of loyalty as zealous representation and non-accountability. The 21st century legal practitioner may thus consider himself not personally morally responsible for the harmful effects of lawyering on others in the pursuit of client interests. With this belief and view legal practitioners could then automatically defer to the professional conduct rules without questioning their applicability rather than consult their own moral values. Think Enron for example where the lawyers acted in accordance with their client’s goals but failed to exercise any judgment with respect to the legal and factual merits of their client’s position.
 

One of the main reasons why legal practitioners fall into this practice of deferring to the rules arises from the belief that the ethical behaviours that are generally expected of legal professionals are not those that would arise from a personal morality but are those that derive from the rules of professional conduct. Moral values, which prevent or allow a person from doing something are seen by legal practitioners to be not important to the practice of law. As a result lawyers claim immunity from moral accountability. This is known as the “adversary excuse.”
 As Bradley Wendel explains:

“[l]awyers claim they are not morally accountable for committing acts of deception or cheating because they work within an institutional framework that is designed to accomplish some valuable social end, and realizing this end requires the lawyer to perform certain acts that would otherwise be morally wrong, but for the institutions and procedures of the adversary system.”

This is unfortunately an incorrect but perhaps commonly held belief. 

Ethical behaviour does not flow from the rules of professional conduct but from the values held by the practitioner. The rules of professional conduct are not ethical rules or principles, they are only a baseline of conduct and should not prevent lawyers from acting as they would ordinarily do. Legal practitioners have a duty to act morally in addition to the fiduciary duties. 

THE IMPACT OF INCORPORATION 

In recent years with the growth of the legal services marketplace and the advent of incorporation and the option for law firms to list on the Australian Stock Exchange (ASX), the dynamics of a practitioner’s ethical duties has come into question. This is primarily because incorporation has raised fundamental concerns about where a legal practitioner’s duties lie. With the advent of incorporation, legal practitioners are faced with a new set of ethical duties and obligations under the Corporations Act 2001 (Cth). These new obligations advocate for the paramountcy of the rights and protection of shareholders and are in stark contrast to the professional obligations of a legal practitioner under the LPA 2004. 

The question of where a legal practitioners duties lie became a potential dilemma for Slater & Gordon a few years ago when they became the first law firm to list its entire practice on the ASX. The problem was addressed in the first instance by Slater & Gordon working with my office to ensure that their prospectus, constituent documents and shareholder agreements dealt with the issue. As a result these documents specified that the duty to the court was the primary duty, the duty to clients was the second duty and the duty to shareholders was third. The Slater and Gordon prospectus thus states: 

The constitution states that where an inconsistency or conflict arises between the duties of the company (and the duties of the lawyers employed by the company), the company's duty to the court will prevail over all the duties and the company's duty to its clients will prevail over the duty to shareholders.
 

The primary duty of a legal practitioner to the court is reflected throughout Slater & Gordon’s prospectus. For example, in the investment overview section of the prospectus, Slater & Gordon acknowledge that the conflict of duties is a key risk and may therefore impact on the performance and financial position of the firm.
 The conflict is also mentioned again in risk section of the prospectus.
 In addition to the prospectus the conflict is also reflected in Slater & Gordon's constituent documents and shareholder agreements. 

The traditional duty of confidentiality was also potentially at risk of being affected by Slater & Gordon’s listing. This was because confidentiality in corporate law only attaches to a business relationship through explicit agreement between the parties. In the normal practice of law however the duty of confidentiality owed by a legal practitioner to their client applies to all information provided by the client. This created a potential problem regarding access to the confidential information of clients by shareholders who are not bound by the same ethical obligations as legal professional employees, owners and managers of a listed firm. Once again this potential dilemma could be overcome because of the specification of hierarchical duties. The following hypothetical scenario’s demonstrates how the hierarchy would work in practice: 

(1) Let’s say for example Slater & Gordon are acting in a class action against a tobacco company and there was a very good chance of them receiving substantial damages for clients with commissionate benefits to shareholders. Many of their clients are however are dying of emphysema. Slater & Gordon have a duty to their client and to their shareholders. What course of action should they take in this matter? 

In specifying the hierarchy of duties in the prospectus Slater & Gordon may have to subjugate the interests of shareholders who may want the matter to be prolonged as long as possible (because lengthy proceedings and the possibility of a judicial determination would mean greater share value), and settle the matter as quickly as possible because their clients are dying. In settling they would have a strong defence if sued by their shareholders for their decision, unlike other listed companies. This is because their constituent documents and shareholder agreements clearly state that their first duty is to the court, the second duty is to their client and the third duty is to their shareholders. 

(2) Lets say Slater & Gordon are running an action against a particular individual who is very well resourced. The individual buys a substantial number of shares in Slater & Gordon. The individual then demands that the action against him cease. Is there an ethical dilemma for Slater & Gordon?

Slater & Gordon are not faced with an ethical dilemma because their prospectus explicitly states that legal professionals have a primary duty to their client in the event of such a conflict. The prospectus also makes it explicitly clear that the interests of shareholders are second to the firm’s duty to the court. This then covers off the potential for a well-resourced person against whom the firm is conducting proceedings to purchase a significant stake in the firm with a view to demanding the cessation of the action.

(3) Again lets say that Slater & Gordon is obliged to disclose that they are appearing for a client pursuant to the continuous disclosure rules of the ASX. 
 The client however does not want Slater & Gordon to disclose their appearance. Is there a problem?  

Depending on the circumstances of the client, this may well be information that could have a material effect on the value of securities in the firm. The disclosure rules of the ASX which require listed disclosing entities to abide by the ASX Listing Rule 3.1 on continuous disclosure could potentially have had significant implications for client confidentiality.
 The problem is however avoided because Slater & Gordon’s constituent documents provide that the duty to the client and the fiduciary duty not to disclose confidential information stands over and above the duty to the shareholders. 

It is essential that any law firms who wish to incorporate and publicly list explicitly acknowledge and publicly state this hierarchy of duties.
CONFLICTS OF INTEREST 

Over the past 100 years developments in the law and the changing nature of legal practice have presented new concerns and challenges for practitioners and the general public in identifying, understanding and dealing with ethical dilemmas. A century ago, for example, conflicts of interests caused few problems for the profession. The principle was relatively black and white: A practitioner who had advised a client on a particular matter could not subsequently act against that client in the same or similar matter by reason of the possibility of conflict between the duty of confidentiality and the duty to the new client.
 Today however the principle of successive representation is becoming increasingly challenging to identify and deal with. So too is the principle of simultaneous representation. This is most probably due to a number of factors, including an increase in the size of the profession, mobility of practitioners between firms, the merger of firms, and incorporation.
 The increasing expectations of client’s and developments in the understanding of a practitioners’ duty of loyalty have also made conflicts of interest more complex.

Conflicts of interests in ‘successive representation’ or ‘separate matter conflicts’
 arise when a practitioner acts against a former client having previously acted for that party in a related matter (in which the practitioner may have also acted for the present client). There is no general prohibition against acting against a former client. The Practice Rules generally proclaim that a practitioner must not act for a new client against the interests of a former client if the practitioner has confidential information about the former client which is relevant to the new proceedings; and it is reasonable for the former client to think there is a real possibility that the information would be used against them.

Conflicts of interests in ‘simultaneous representation’, or ‘same matter conflicts’
 arise when a practitioner acts for two or more parties in the same matter.  Although a real conflict may not always arise in every case where a practitioner acts for both parties in the one matter, an inescapable conflict of interests is always said to be inherent. 
 Once again simultaneous representation is not actually prohibited by the conduct rules. Both the Barristers’ Rules (Rules 108-110) and the Solicitors’ Rules (Rule 9) provide that a practitioner can accept instructions from more than one party to any proceedings or transaction if each of the clients is aware that the practitioner is intending to act for the others as well; accepts that the practitioner will not give one client advice that is against the interests of another client; and consents to the arrangement.
Rule 108 of the Barristers’ Rules provides that a barrister who is briefed to appear for two or more parties must determine as soon as possible whether the interests of the parties conflict. The Rule proclaims that there must be a real possibility of conflict. If the barrister has determined that there is a real possibility of conflict the barrister must return the brief to either all of the clients where confidentiality arises for one or more of the clients.  In addition, Rule 109 of the Barristers’ Rules provides that if a barrister becomes aware that the interests of his clients may possibly conflict, the barrister must return the brief to either all of the clients where confidentiality arises or one or more of the clients.  Rule 110 states that a barrister will not have to return the brief if the barrister has brought to the attention of the solicitor and clients that a conflict may have arisen and both the instructing solicitor and the clients have consented to the barrister continuing to appear in the matter. 

Rule 9 of the Solicitors’ Rules provides that the practitioner must be satisfied before acting for multiple parties that each of the parties are aware that the practitioner intends to work for the other parties and all parties consent to such representation. The parties must have knowledge that by giving that consent the practitioner may be prevented from disclosing to each party all relevant information to the transaction or proceedings and may be prevented from giving advice to one party which is contrary to the interests of another.

Identifying and dealing with conflicts of interest can be a challenging issue. Little guidance is provided to practitioners in interpreting the Rules. Neither the Barristers’ Rules nor the Solicitors’ Rules provide commentary as to how and why the Rules operate. Similarly, little guidance is provided by the Courts who have formulated a range of different principles and tests in deciding whether to restrain or disqualify practitioners from acting. As a result of the different interpretations of the law there is no uniformity in the correct test to be applied when faced with an application for an injunction or disqualification. 

The major problem appears to be that the current professional conduct rules are out of date and unworkable. Many of the larger law firms claim that rules do not reflect the way that lawyers work in the 21st century.
  For example, the rule that a lawyer as a fiduciary owes undivided loyalty to his customer, the beneficiary, not to place himself in a position where his duty towards one customer conflicts with a duty that he owes to another customer has become difficult to adapt to today’s legal environment. Many would argue that the duty of loyalty today extends far wider that it has in the past in part due to the increasing expectations of clients. Is then it a conflict of interest when a practitioner disinherits a beneficiary from a will despite the fact that the practitioner is acting for the beneficiary in an unrelated matter? Does the beneficiary’s expectation of receiving money under the will amount to a conflict? Is the role of the practitioner to advise the beneficiary that he has been asked to disinherit s/he out of a will or should the practitioner conflict out of the matter? 

Unfortunately the answers to these questions are not found in either the Practice Rules or the jurisprudence in New South Wales. This is because conduct rules, by their very nature are only a framework of codified statements that describe appropriate “ethical” behaviour. They are only a baseline of conduct. As The Hon Sir Gerard Brennan AC KBE has stated:

“The first, and perhaps the most important thing to be said about ethics is that they cannot be reduced to rules. Ethics are not what the barrister knows what he or she should do; ethics are what the barrister does. They are not so much learnt as lived. Ethics are the hallmark of a profession, imposing obligations more exacting than any imposed by law and incapable of adequate enforcement by legal process. If ethics were reduced merely to rules a spiritless compliance would soon be replaced by skilful evasion. There is no really effective forum for their enforcement save individual acceptance and peer expectation. However, among those who see themselves as members of a profession, peer expectation is sufficient to maintain the profession’s ethical code. Ethics give practical expression to the purpose for which a profession exists, so a member who repudiates the ethical code in effect repudiates membership of the profession.”

The global financial crisis has provided a timely reminder to the professions that no system can operate without a sense of ethics and responsibility at its core. Practitioners who make decisions based on the professional conduct rules and their own personal values will be better protected from the risk of a complaint than those practitioners who merely follow the rules. This is because the professional conduct rules are both incomplete and incapable of addressing the almost infinite vagrancies of human intervention. 
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