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A few months ago I delivered the keynote address at the 2nd Australian Academy of Law Symposium where I explored the future of the legal profession.
 My speech largely focused on regulating a changing legal services marketplace, which is looking less like a profession, more like a business and in danger of becoming an industry. At the conclusion of my address there was an open debate about many of the issues I had raised. During this debate the issue of legal education arose prompting a number of very influential audience members from the legal profession to question the capacity of today’s legal graduate. Opinions about what legal practitioner’s need to know in the current legal services market varied from one person to the next. One High Court judge for example stated that she would like practitioners who appear before her to have a sound knowledge of black letter law as well as the skills to be able to argue a matter succinctly. I commented that whilst the judges’ wish list is warranted, as relatively few legal practitioners actually specialise in litigation, having a sound knowledge of black letter law for that purpose is really only important for a small percentage of today’s legal profession. 

Twenty-first century Australian legal graduates are entering a more complex and structurally different professional environment from that of their predecessors. Globalisation and technological change has had a profound effect on the legal services marketplace and the desire of graduates to even practice law. Gone are the days where all law graduates wanted to do was become sole practitioners. Today law graduates are seeking employment in a multitude of roles – some barely related to the practice of law. A law degree has now become a passport to work in a wide range of fields, only one of which is private legal practice. These different types of practices raise ethical issues for today’s legal practitioner that were never experienced before. Law firms listing on the stock exchange, for example, have brought new and unseen ethical challenges to practitioners which if not addressed by legal education will at least result in complaints to my Office. 

The relationship between inadequate legal education and complaints is inevitable. The link between education and complaints is a driving force in our Office’s regulatory approach. One of the main objectives of our Office is to ensure that we make a lasting and significant contribution to raising standards in the legal services industry – to put the profession in better order so to speak – and ultimately to improve the satisfaction with the services delivered by legal practitioners to the community. The OLSC has sought over the years to invoke this approach in three ways; the capture and publication of knowledge, the education of practitioners and would-be practitioners, and the education of consumers and their representatives/agencies. 

Our approach has proven to be a success. During the first year of operation in 1994 the OLSC received 2,801 written complaints and 6,700 inquiry calls.  In 2007-2008 the OLSC received 2742 written complaints and 9694 inquiry calls.  Notwithstanding the increase in the number of inquiries received, the number of written complaints has decreased.  This is particularly impressive when we consider the increase in the number of the members of the legal profession in NSW from about 12,000 to about 25,000 for that period. 

The importance of legal education to the functioning of an effective profession cannot be denounced. Legal education has to be relevant. Under the current model of legal education subjects like communication skills, ethics and emotional intelligence are rare at best, and legal ethics education is still not universally consistent, or in my experience, totally effective. This is not for want of trying. Over the past 30 years there have been numerous reports and discussion papers both in Australia and overseas calling for a reform to legal education and expressing a variety of idea’s about what legal education should entail.
 As a result of these discussion papers some changes have been made however many of these changes have been peripheral and fail to transcend the traditional model of legal education. 

This paper will argue that the focus on study of the core areas of substantive law only in today’s law schools is not meeting the needs of the law graduate of the 21st century. The profession has moved on and so too must legal education. 

LEGAL EDUCATION IN AUSTRALIA 

There are now 31 law schools in Australia. The first law school was established at the University of Sydney in 1855. Law schools were subsequently established at the University of Melbourne in 1857, the University of Adelaide in 1883, the University of Tasmania in 1893, the University of Western Australia in 1927, and the University of Queensland in 1935. Between 1989 to 2001 the number of law schools grew from 12 to 28. As the number of law schools has continued to rise over the past 30 years so too has the number of law graduates. Despite the growth the law school curriculum has remained largely unchanged.

The approach of the first Australian law schools to teaching law was strictly formalist and doctrinal. Legal education was little more than ‘the imparting of information in the form of legal principles, rules and propositions ... to be committed to memory for examination purposes’. This traditional model has five main characteristics. Firstly the traditional model is teacher-focused where the role of the teacher is to convey his or her own expertise to students who has no prior knowledge on the issue. Students are thus treated as though they were homogenous. Secondly, the traditional model of legal education is concerned with the transmission of content knowledge and the teaching of legal rules. There is no appreciation of a student’s intellectual development as they progress through their degree and little consideration is given to legal or generic skills.  Third, the traditional model treats law as an autonomous discipline and quasi-scientific in nature. Fourthly, there is a close relationship between the legal profession and the academy. Lastly, the law school experience is seen to be individualised and isolating for both teachers and students with no direct coordination between subjects or years of the degree program.
 

This traditional law school approach focuses on developing analytical skills through a close reading of cases and statutes in subjects organised around bodies of substantive law. This approach was formalised by the “Priestly 11” which required that students complete 11 substantive areas of law in order to gain full admission requirements. The 11 areas of law, established in 1992 by the Consultative Committee of State and Territory Law Admitting Authorities of which The Hon. Justice Priestly was Chair, comprise criminal law and procedure, torts, contracts, property, equity, company law, administrative law, federal & state constitutional law, civil procedure, evidence and professional conduct (including trust accounting). 

The focus of the Priestly 11 of the law school curriculum has been the subject of heated debate. Critics have argued that the dominance of these substantive subjects neglects the importance of other aspects of legal education such as the acquisition of generic skills. Critics have also argued that the focus assumes that the central purpose of legal education is to train students for private legal practice whereas in reality this is not actually the case.
 In 1987 for example the Pearce Report estimated that only 60% of graduates were still employed in private law practice three to five years out of practice.
 In the 2004 Australian Young Lawyers Survey commissioned by the Law Council of Australia found that almost half of the young lawyers surveyed indicated that they did not see themselves practising law in five years time or that they were unsure.
 Today the number is considerably less. 

Critics have thus argued that the Priestly 11 fails to accommodate the changing nature of the legal profession. The Australian Law Reform Commission in 2000 noted, for example, that the traditional content based approach of law school curricula does not adequately prepare graduates for the changing legal workplace. The Commission suggested that legal education should focus on what lawyers need to be able to do rather than what lawyers need to know.
  The Commission stated:

“[i]n calling for greater attention to be paid to broad, generic professional skills development, [we do] not seek to minimise the need for students to receive a solid grounding in core areas of substantive law, the historical organisation (and divisions) of the common law system, the language and key concepts of core areas of law, and the nature of the relationships as between the state, the courts and the individual.”

These sentiments have been repeatedly endorsed. As the Law Council of Australia stated in their 2010 Discussion Paper on implementing ethics into the law school curriculum:

 “the best approach fully integrates ethics into legal education rather than compartmentalising it. Such an approach should stimulate the way complex ethical issues can arise in practice, expose students to legal attitudes/values and provide the best method for fostering an understanding of legal ethical obligations with students.”
 

Despite these recommendations Australian law schools on the whole still tend to adopt a minimalist approach to integrating the teaching of generic skills and subjects like emotional intelligence. 
THE PRACTICE OF LAW FOR THE 21ST CENTURY LAWYER 

The effects of globalisation and a strong growth in trade of transnational legal services have created a competitive legal services marketplace for the 21st century lawyer. Arguably the greatest part of the work done by lawyers in the 21st century marketplace is not done in court but in advising clients on important matters, and mainly in business affairs. As I have said on many occasions law is now big business and thus requires effective leadership. As global competition puts extra pressure on most employees, the requirement for people to be able to communicate in a multidisciplinary market is increasing.  The requirement for people to be stress tolerant, self-motivated and creative is also increasing. As Ben Heineman Jr, Distinguished Senior Fellow at the Harvard Law School Program on the Legal Profession states:

“We are seeking lawyers who are not just strong team members, but who can lead and build organizations: create the vision, the values, the priorities, the strategies, the people, the systems, the processes, the checks and balances, the resources, and the motivation.”
 

The changing legal marketplace requires law graduates have a new range of ethical skills to deal with issues that never arose in the legal marketplace a decade ago. The listing of a law firm on the stock exchange is a perfect example.  The public listing of a law firm for example, raises fundamental concerns about the tension between a practitioner's duties owed under the Legal Profession Act 2004 (NSW) (LPA) and the requirements of a director, officer or employee under the Corporations Act 2001 (Cth) (Corporations Act). In stark contrast to the obligations under the LPA 2004, the Corporations Act advocates for the rights and protection of shareholders as paramount.  Accordingly, there is a latent tension between a solicitor director’s duties to a company’s shareholders and a solicitor’s professional obligations. Professionalism speaks of ethically minded conduct and duties to the court all of which may be antithetical to business objectives.
Changes to the practice of law have also resulted in the necessary application of different skills sets. According to a 1998 study by Sumita Vignaendra the most frequently used skills by law graduates in any type of law related employment were generic skills - communication (both oral and written), time management, document management and computer skills – skills which are not generally taught at law school. Legal skills, were not found by Vignaendra to be the most frequently used.
 These findings are supported by a recent study by the Berkman Centre for Internet & Society at Harvard Law School, which revealed that more than 75% of practitioners surveyed said that they lacked critical practice skills after completing their law school education.
 

It is not just the graduates however that are noting a lack of necessary skills, employers too are expressing discontent.  In a 2000 report by AC Nielsen entitled “Employer Satisfaction with Graduate Skills the following skills deficiencies were cited in new graduates – creativity and flair and oral business communication and problem solving. The report also cited employers being dissatisfied with graduates’ communication skills, interpersonal skills and understanding of business practice.
 

The nature of legal practice in today’s marketplace requires law graduates to have not only substantive knowledge in a practice area but also a range of other generic skills including communication skills (both oral and written), critical and analytical thinking, problem solving, teamwork, independent learning and information literacy. Yet the need to train law graduates in these skills is largely unrecognised in the law school curriculum. So to is the need to train law graduates in generic skills and emotional intelligence. 

As discussed, the absence of the teaching of skills to address this type of issue in the law school curriculum has attracted criticism in both Australia and overseas. Interestingly criticism about the lack of incorporation of generic skills is not however limited to just the legal profession. The accounting profession for example has expressed much discontent with the fact that their graduates are not taught the generic skills in their degree. Such was the sentiment of the Australian Institute of Chartered Accountants in their 1994 report entitled Chartered Accountants in the 21st Century: A report of the 21st Century Task Force.
 Similarly, the engineering profession has also expressed considerable discontent with the lack of generic skills in the engineering degree. The Institution of Engineers. Australia (IEAust) has mandated the following skills be included in the graduate course – communication skills, the ability to identify, formulate and solve problems, the ability to function effectively in various roles in multidisciplinary and multicultural teams, and a capacity for lifelong learning.
 

THE NEED FOR CHANGE 

Periodically I present ethics seminars to students at the College of Law who are in the final stages of completing their studies to become admitted as legal practitioners. The purpose of these lectures is to give students an idea about the type of ethical dilemma’s they may face in practice as well as some information about the role the OLSC plays in the regulation of the legal profession.  The ethical dilemma’s I present to these students are not difficult – they are based on the most common complaints we receive at the OLSC. This being so, it is my experience that students have difficulty with their answers. The reason for this is because the first thing these students do is look to the solicitors and barristers rules and try to find an answer. That is, the students defer to the professional rules rather than consult their own moral values. 

This is not an unusual reaction. My experience is that practitioners are trained to defer to the rules when faced with an ethical dilemma and will do so rather than to their values. This is possibly becoming more and more common in the marketplace of the 21st century where practitioners are being asked to perform tasks that stretch the fiduciary relationship between practitioner and client. This can be a problem. As Deborah Rhodes, Professor of Law at Stanford Law School states, “[i]n a culture where income has become a crucial measure of status, the market for morality is bound to suffer.” Think Enron for example where the lawyers acted in accordance with their client’s goals but failed to exercise any judgment with respect to the legal and factual merits of their client’s position.
 

The reason that practitioners defer to the rules rather than values is because of the belief that the ethical behaviours that are generally expected of legal professionals are not those that would arise from a personal morality but are those that derive from the rules of professional conduct. This is unfortunately an incorrect but commonly held belief. Ethical behaviour does not flow from the rules of professional conduct. 

Deferring to the rules rather than values is also a result of the nature of legal practice in an adversary system. Moral values, which prevent or allow a person from doing something are seen by legal practitioners to be not important to the practice of law. As a result lawyers could claim immunity from moral accountability. This is known as the “adversary excuse.”
 As Bradley Wendel explains:

“[l]awyers claim they are not morally accountable for committing acts of deception or cheating because they work within an institutional framework that is designed to accomplish some valuable social end, and realizing this end requires the lawyer to perform certain acts that would otherwise be morally wrong, but for the institutions and procedures of the adversary system.”

The rules of professional conduct, as I have indicated above, are not ethical rules or principles, they are only a baseline of conduct and should not prevent lawyers from acting as they would ordinarily do. As Deborah Rhodes writes;

“[a]ttorneys should make decisions as advocates in the same way that morally reflective individuals make any ethical decision…and to respect core values such as honesty, fairness, and good faith on which the system depends.”
 

This belief is not reflected in the law school curriculum where ethics is taught in most curriculums as a single subject with a focus mainly on the professional rules. Issues such as social responsibility or matters of justice and the rule of law receive little if any coverage. There is thus inadequate support for developing the ethical and social dimensions of the profession. This is largely because historically it was thought that those persons who entered into the legal profession would possess the “moral courage” that was required for effective lawyering.
 This is a major problem for the profession according to a recent report published in the United States by the Carnegie Foundation for the Advancement of Teaching. The Report entitled “Educating Lawyers: Preparation for the Profession of Law (2007)” (Carnegie Report)
 also found that ethics courses that focus on the law of lawyering limit the scope of what graduates perceive as ethical issues:

“[law] schools fail to complement the focus on skill in legal analyses with effective support for developing ethical and social skills. Students need opportunities to learn about, reflect on and practice the responsibilities of legal professionals. Despite progress in making legal ethics a part of the curriculum, law schools rarely pay consistent attention to the social and cultural contexts of legal institutions and the varied forms of legal practice. To engage the moral imagination of the students as they move toward professional practice, seminaries and medical, business and engineering schools employ well-elaborated case studies of professional work. Law schools, which pioneered the use of case teaching, only occasionally do so.”

The Carnegie Report thus recommends that law schools offer an integrated, three-part curriculum. Firstly the Report recommends the teaching of legal doctrine and analysis, which provides the basis for professional growth. Secondly the Report recommends the introduction to the several facets of practice included under the rubric of lawyering, leading to acting with responsibility for clients; and lastly the Report recommends exploration and assumption of the identity, values and dispositions consonant with the fundamental purposes of the legal profession. 
The recommendations in the Carnegie Report are by no means new to the legal education debate in Australia yet few universities in Australia for example have altered their curriculum to incorporate either generic or ethical skills.  Those that have however are showing great promise. 

The Queensland University of Technology Law School has redesigned its curriculum to include generic and legal skills such as ethics in its law degree program. Bond University has also taken up the recommendations by establishing four “core clusters” of skills and values offered as stand alone subjects or integrated within the core doctrinal subjects in the L.L.B. program. These clusters involve communications – either communications skills or public speaking; information technology – a choice of one or two ethics subjects; values – either cultural or ethical values or contemporary issues in law and society; and organisations – either strategic management or entrepreneurship.
 

The practice of law can be toxic.
 Much has been written about the dismal lives lawyers face and the inordinate amount of stress lawyers have to deal with on a day to day basis.
 Much has also been written about the effect of the advsersary system on lawyers.
 Lawyers thus as a result tend to be adversarial, pessimistic and risk adverse. Pessimism is well-documented as a major risk factor for unhappiness and depression. Such emotions not only affect how we think but also the values we hold and the attitudes we choose. Becoming aware of the inevitable emotional influences helps us to understand ourselves and others, to anticipate and to interpret behaviour and attitudes in ourselves and others. The best way to become aware of such emotions is through training in emotional intelligence.
Emotional intelligence is defined as “the subset of social intelligence that involves the ability to monitor one’s own and others’ feelings and emotions, to discriminate among them, and to use this information to guide one’s thinking and actions” and includes four factors - self-awareness, self-management, social awareness, and social skills.
 Emotional intelligence does not correlate with IQ. Nor does emotional intelligence correlate with any particular personality type. Emotional intelligence is a form of intelligence that can be taught and learned, in essence through improving self-awareness in ways that will benefit interactions with other people, including clients, colleagues, managers and employees.

Training in emotional intelligence teaches skills in self-awareness which has been shown to significantly benefit interactions in a professional context. Emotional intelligence training is therefore particularly relevant to members of the legal profession, for whom persuading, communicating, influencing, advocacy, negotiating and counselling are central to their role. By improving the emotional competence of lawyers, it is expected that they will have higher competence in professional skills that are essential to good lawyering. This includes improving their understanding of others and promoting the interests of others. Adopting such a mindset leads to prioritising improvements to the justice system above self-interest. 

There are many benefits to the development of emotional intelligence and associated skills for the professions. According to research on emotional intelligence, people who are emotionally competent have the most potential in the workplace and become leaders in their field.
 As Daniel Goleman, author of two best selling books on the topic has stated;

“rainmakers at law firms bring in new clients not because of their LSAT scores, but because of the kind of people they are‹charismatic, likable, and trustworthy--intellect and technical expertise gets you so far, but it¹s the human qualities that make you a star."

Emotionally intelligent partners, according to Rhonda Muir, bring better judgment, higher productivity, enhanced business development skills and better client relationship management. Muir also states that high emotional intelligence promotes leadership which is critical to excellence in the 21st century, and that can provide law firms, for example, with a competitive edge.
 The professional and economic benefits of training in emotional intelligence has long been recognised by the business community. Over the past decade enlightened businesses have been consciously hiring people and coaching people to develop their emotional intelligence. This is clearly not the case in the law to date. 
Conclusion

It would not be incorrect to state that the concept of emotional intelligence and moreover training in emotional intelligence is confronting for the legal profession.  The concept does not sit well within a lawyer’s vernacular. This is largely because feelings, emotions and values are traditionally unfamiliar to the practice of law. The changing nature of legal practice has however questioned this unfamiliarity and the legal profession is slowly coming to recognise the link between behaviour, emotions and the workplace. Such recognition has prompted a number of law firms to adopt training programs in emotional intelligence. The need for training in emotional intelligence has also been the subject of many lawyer blogs.
 Most importantly however training in emotional intelligence has also attracted the attention of several universities who are offering classes on emotional intelligence in the law school curriculum. 

In the United States for example, the University of Denver College of Law in Colorado has trialled a class on emotional intelligence as part of their internship placement program.
 The goal of the class was to introduce law students to the concept of emotional intelligence and have students think about how they would apply the concepts of emotional intelligence to their placement. The program was very successful. Many students were engaged in the topic and participated in the group discussions after the program ended. As such the coordinator is now considering introducing emotional intelligence training as an integral part of the law school curriculum. In Australia Monash University has also recognised the need for change and is presently looking at a pilot program to include emotional intelligence training in two student groups in the undergraduate program. Professor Arie Frieberg, Dean of the Monash University Faculty of Law is also seeking to develop recommendations for the adoption of emotional intelligence training to students more generally. 

Training in emotional intelligence at the tertiary level will not only make lawyers better lawyers, it will also strengthen professionalism and collegiality. Such training will also have a direct impact on the image and reputation of legal practitioners who through training in emotional intelligence will be able to use both their head and their heart. It is thus now time for us to rethink legal education and make sure it is relevant for the 21st century law graduate. 
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