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During the course of his address at the Opening of Law Term Dinner earlier this year, the Chief Justice of the Supreme Court of NSW, The Hon JJ Spigelman AC raised the oft-mentioned issue of lawyers and costs. Discussing the global financial crisis and its impact on the profession, the Chief Justice challenged lawyers to cut their costs and charges to clients or risk being marginalised.
 This is not the first time that the Chief Justice has raised the issue of costs at the opening of a law term. Five years earlier, in his 2004 address, the Chief Justice urged the profession to reconsider the use of the billable hour to charge clients. The Chief Justice claimed that the billable hour can no longer be supported as a viable means of costing legal services because it rewards inefficiency by inducing a small number of lawyers to provide services that were not required, or to offer them in a more extravagant manner than was suitable.
 

The comments of the Chief Justice were not unwarranted. Costs continue to be the most complained about issue at the OLSC. In 2006-2007, costs complaints comprised of 24% of all the written complaints we received. Of these complaints overcharging continues to be the most complained about issue in relation to costs (9.1%). This has been the case for many years now.
 There are a number of reasons why this is so. The continued use of hourly billing as the preferred method of billing, a widespread use of fixed fee arrangements in matters where such an arrangement may not be appropriate (e.g criminal matters); a lack of use of such arrangements in routine matters where it may be appropriate (e.g mortgage transactions, leases) and an antiquated costs assessment scheme all contribute to the problem. Recent decisions on matters relating to overcharging by the Administrative Decisions Tribunal and the NSW Court of Appeal have also contributed to the problem. Under the current system it has become increasing easier for practitioner to charge excessive costs and increasingly difficult for my office to prosecute such complaints. In my view the time has come for us to re-evaluate the costing of legal services and the way we deal with costs complaints.

This paper discusses the inadequacies of the current costs disclosure, costs assessment and complaints system in New South Wales and suggests how these inadequacies can be overcome. Part 1 of this paper will discuss the billing practices of practitioners and the types of costs complaints the OLSC receives. Part 2 of this paper focuses on the avenues open to complainants who have a costs dispute. This section will discuss the services offered by the OLSC as well as the services offered in the costs assessment scheme, which is run by the Supreme Court of NSW. Part 3 of this paper looks at the problems that can arise in the present structure of the costs disclosure scheme and the costs assessment scheme. This Part will also focus on current decisions by both the Tribunal and the Court of Appeal in relation to costs matters, and in particular, overcharging. This paper suggests that the problems in each scheme as well as the recent rulings by the Tribunal and Court of Appeal are making it easier for practitioners to charge excessive costs and more difficult for the OLSC to prosecute complaints. Part 4 of this paper looks at how the types of measures that can be introduced in each scheme to deal with the problems. The paper concludes by making the statement that we as a profession will need to work together to understand the issues and find appropriate solutions. It is not until we turn our mind to the issues discussed herein however can that be done. 

Part 1 - Billing practices 

The most widely used practice for billing clients continues to be “time billing” or “hourly billing” as it is commonly known. Historically, hourly billing was used by firms an effective way for them to cost the legal services they provide. The practice of time-keeping was originally intended to be a cost accounting tool that allowed a law firm to measure the profitability of an engagement. However, over the years it has come to be used more as a charging tool than a costing tool. The practice of using hourly billing today extends far beyond calculating how a client should be charged. Hourly billing is today used by firms to measure the utility of an employee. Hours now decide salary levels, raises, promotions and bonuses, driving up billable hours at an unreasonable rate.
 

This practice of hourly billing, as I have spoken about on numerous occasions, is problematic for the client, the profession and the general community.
 The unfortunate consequence in focusing on billing as many hours as is physically possible has meant that lawyers can find it difficult to take the time to sit down and communicate with their client about the fees involved or how the lawyer is going to proceed with the case. The factory environment of the law firm reinforces the ethos that time is money and one cannot waste time on tasks that cannot be billed. 

Under the present system of costs disclosure, clients are handed a document they erroneously believe is a quote specifying a fixed amount that they will be charged at the conclusion of the matter. However, when the case is completed, more often than not the client is handed a bill with an amount often far exceeding the original ‘quote’ they received. What clients fail to understand is that at the commencement of their discussions about their individual matter, they are not receiving a quote but merely an estimate of how much the matter may cost them. The common belief that clients are receiving a fixed quote rather than an estimate of costs is evidenced time and time again through the complaints we receive and indicate that many lawyers do not take the time to sit down with their client and explain the fact that they are only being given an estimate of costs. The demands of hourly billing and the pressure of law firms not to waste time on irrelevant matters such as discussing costs may have prevented lawyers from communicating such vital issues to a client. This creates client dissatisfaction with their practitioner and ultimately leads to a complaint. In most instances such complaints will allege overcharging.  

By far the largest number of complaints we receive concerning overcharging are in personal injury matters.  During the 2006-2007 reporting period, 9.6% of written complaints received by the OLSC related to personal injury matters. The following examples are indicative of the types of complaints we receive:

(1) In a bill for $41,400 the OLSC found multiple instances of double charging, conferences that didn’t occur and letters that were not written. These discrepancies were put to the practitioner and the bill was ultimately reduced by 30% to $29,400.

(2) A client was charged $200 for copying a 100-page document. 

(3) A client was billed for 27 hours work in a single day by a single practitioner. 

(4) The complainant alleged that the practitioner had overcharged and over-serviced on six occasions, including charging clients amounts above the Family Court scale contrary to his written costs agreement with the client. In one instance he had charged $463.72 for a disbursement, which was in fact $63.72.

The practitioner had also charged one client $27,603.50 for a matter where the itemized bill, for example, showed charges of $750 for typing a three page document, $40 for receiving a telephone message to return a call, and $250 for attending a fifteen minute conference with the client. The hourly rate charged by the practitioner was $250 per hour.
It is not just hourly billing however that is contributing to complaints about overcharging. It has come to our attention that a number of practitioners have adopted an approach whereby they attempt to establish a retainer agreement with individual clients for specific areas of work.  For example, a firm might consider that it has been “retained” to perform a plea in a criminal matter or run a commercial arbitration or mediation etc.  The firm then provides a fixed fee for the proposed service. We have received several complaints about practitioners who entered into “fixed fee” agreements with clients for exorbitant amounts of money.  One example is where a practitioner entered into a fixed fee agreement to perform a commercial arbitration for $20,000.00 which ultimately only engaged him for less than half a day.  The client ultimately complained that this amounted to gross overcharging.  However, as the client had agreed to the fixed fee agreement and signed a costs agreement to that effect, it was difficult to see how it could have amounted to a conduct complaint of gross overcharging. Practitioners who think they are being clever in these circumstances are however not. Fix fee agreements are not immune from assessment under the costs assessment scheme. A costs assessor who finds that the amount charged is unfair and unreasonable will determine that the bill be reduced. 

Part 2 - Avenues for complainants who are dissatisfied with legal bills

The OLSC receives all complaints about barristers and solicitors in NSW. Once a complaint is received at the OLSC it is examined as to whether it is a “consumer dispute” or whether the complaint raises allegations of misconduct against a practitioner. 

“Consumer disputes” are disputes between legal practitioners and users of legal services. Consumer disputes cannot involve professional misconduct. Examples of consumer disputes are complaints about poor communication, costs, mistakes, delays, handling of documents and poor service. More than 50% of the complaints we receive can be classed as consumer disputes. In 2007/2008 the OLSC resolved 1335 consumer disputes. If a complaint raises a question of misconduct on the part of the practitioner, the complaint will be investigated. If proven, such conduct can either amount to unsatisfactory professional conduct
 or professional misconduct
.

The OLSC attempts to facilitate resolutions of consumer disputes, including costs disputes, between legal practitioners and their clients through the use of mediation. A client may refer a costs dispute to the Legal Services Commissioner or the Law Society for mediation if the amount in dispute is less than $10,000 and the amount is payable under a costs agreement.
 However in practice the OLSC will mediate any amount irrespective of the amount as long as the parties are willing. Most consumer disputes are handled by OLSC “Mediation & Investigation Officers” (“MIOs”) at the request of either complainants or practitioners. 


Mediation by the OLSC involves an MIO attempting to resolve an issue by establishing contact with each party by telephone or letter and hearing each party’s version of events and aiming towards resolution. The process can take a couple of days or sometimes a number of weeks or months. In some cases there may be a formal face-to-face mediation. The OLSC takes the view that we should encourage practitioners and clients to resolve their problems. The outcomes of the mediation can include agreement on the bill of costs, an apology or explanation, or work performed by the practitioner at no charge, for example, to fix a mistake. If a consumer dispute cannot be resolved by the OLSC, MIOs may suggest alternative ways to resolve the dispute eg through the NSW Supreme Court Costs Assessment Scheme. 
An application for a costs assessment in the Supreme Court of NSW can be made by clients
, third-party payers
, lawyers, instructing lawyers and the Legal Services Commissioner or the Law Society of NSW.  Applications for costs assessment are made to The Manager, Costs Assessment at the Supreme Court of New South Wales and must be in the form prescribed by the Regulations.
 An application for costs assessment must authorise the assessor to have access to all documents held by the applicant or any lawyer concerned which relate to the application
 and contain a statement that there is no reasonable prospect of the matter settling by mediation.
 The period within which an application for costs assessment must be made will depend on the identity of the applicant.
 

Costs assessors are members of the practising profession appointed by the Chief Justice of the Supreme Court.  They are not public servants attached to the Court (as were taxing officers and registrars under the old system), nor are they officers of the Court.
 Barristers or solicitors of at least five years’ standing can be appointed as assessors.
 They hold their position for the period specified in their instrument of appointment (for a period not exceeding three years) and are eligible for reappointment. 

A costs assessment is done ‘on the papers.’ No hearing is necessary as the natural justice requirements of the assessment are taken to be met by the procedures undertaken in the lead-up to the assessment, being that The Manager, Costs Assessment must take all reasonable steps to notify the party against whom the application is made of the application and give all parties a reasonable opportunity to make submissions and to consider submissions made by the opposing party.

When considering an application for assessment, an assessor must consider whether it was reasonable to carry out the work to which the costs related; whether the work was carried out in a reasonable manner and the fairness and reasonableness of the amount of costs in relation to that work except to the extent that ss361 or 362 might apply to that work.
 A costs assessor cannot make a determination that a part of a bill is unfair or unreasonable if it is not subject to an application on those grounds. In assessing the fairness and reasonableness of a bill, an assessor may have regard to the following:

(a) the practitioner’s compliance, or otherwise, with any relevant regulations or professional rules;

(b) whether disclosure was made;

(c) any relevant advertisement as to the lawyer’s costs or skills;

(d) the skill, labour and responsibility displayed on the part of the lawyer;

(e) whether the work done was within the scope of the retainer;

(f) the complexity, novelty or difficulty of the matter;

(g) the quality of the work done;

(h) the place and circumstances in which the work was done;

(i) the time within which the work was required to be done; and

(j) any other relevant matter.

If the assessor is satisfied that the disputed costs are unfair or unreasonable they must make a determination substituting the amount claimed for an amount which is, in their view, fair and reasonable.
 In that regard the assessor may allow for any fee paid or payable by the applicant. Section 138(1), 5(A) of the LPA 2004 provides that a certificate must then be issued to the parties setting out the determination. The certificate issued under s368 must be accompanied by a statement of reasons given in accordance with the regulations.
 Clause 128(1) of the Legal Profession Regulations 2005 requires that the statement of reasons contain:

(i) the total amount of the costs claimed which have been determined to be fair and reasonable;

(ii) the total amount of the disbursements claimed which have been determined to be fair and reasonable; each disbursement varied by the determination;
(iii) in respect of any disputed cost, an explanation of both the basis on which the costs were assessed and how the submissions made by the parties were dealt with;
(iv) the basis for declining to assess a bill if such a determination is made;
(v) a statement of any determination that interest is not payable on the amount of costs assessed or, if payable, a statement of the rate at which it is to be paid.
The requirement to give reasons was inserted to give effect to the New South Wales Court of Appeal’s decision in Attorney-General v Kennedy Miller Television Pty Ltd (1998) NSWLR 729 at 735, the Court reasoning that the right to appeal a determination to the Supreme Court would be rendered illusory without the assessor’s reasons (albeit decided in the context of assessment of costs as between party and party). Although it has been judicially observed that, because a costs assessor is not a judicial officer, his or her disclosure of reasoning process is not required to meet what is expected of a court in a judgment
 it remains necessary that the statement of reasons “involves the adoption of, at the least, a minimum standard which places the parties in a position to understand why the decision was made sufficiently to allow them to exercise any right of appeal.”
 

An assessor’s determination is binding. Section 373(1) of the LPA 2004 provides that a dissatisfied party to an assessment may apply to The Manager, Costs Assessment, for a review.
 Such an application must be made within 30 days and there is no power for this time limit to be extended.
 The Manager must then refer a properly made application to a review panel, which is to be constituted by two assessors.
 The assessor at first instance cannot be a member of the review panel.
 In reviewing the assessment, the panel may alter, substitute or affirm the original determination.
 Upon making their determination, the panel must issue a certificate setting out the determination.
 A statement of reasons must also be provided.
 The statement of reasons covers broadly the same content as a certificate issued in a first instance determination. 

Further, under s 384, a party may appeal an assessor’s decision to the Supreme Court. Leave must be granted by the Court before the appeal can proceed but there is no explicit requirement that a review must first be concluded. Presumably, the Courts would be reluctant to grant leave to appeal where that had not occurred. As it is an appeal to the Court, however, the appeal must involve a dispute going to a matter of law. 

Once an assessor has issued a certificate under s368(1), the ‘enforcement’ process is determined by whether or not costs have been paid. In the event that costs have been paid any amount, which exceeds the determined amount identified in the certificate, may be recovered as a debt.
 In the event that the costs have not been paid, the certificate may be filed in a competent Court and, upon filing, is taken to be a judgment of that Court for the amount of unpaid costs.
 

Part 3 - Difficulties experienced in the current costs disclosure and costs assessment scheme  

Whilst practitioners appear to have embraced the costs disclosure scheme and the majority are disclosing their costs to clients as required by the legislation, there are some areas such as the disclosure of significant increases in costs that could clearly be improved. 

According to section 309 of the LPA 2004, legal practitioners must disclose their costs to their clients when handling matters under New South Wales law. This means that a practitioner must disclose:
· The basis on which the costs will be calculated; 

· The client's right to negotiate a costs agreement with the practitioner; 

· The client's right to receive a bill from the practitioner; 

· The client's right to request an itemised bill within 30 days after receiving a lump sum bill; 

· The client's right to be notified of any substantial change to the matters disclosed; 

· An estimate of the total legal costs or a range of estimates with an explanation of the major variables that may affect the calculation of the costs; 

· Details of how frequently the client will be billed; 

· The rate of interest the client will be charged on overdue costs; 

· The client's right to receive a progress report (which the client may be charged for); 

· Details of the person the client may contact to discuss their costs; 

· Details of what the client may do in the event of a dispute including their right to have costs assessed, their right to set aside a costs agreement and their right to mediate their costs dispute, along with any time limits in relation to the above.
Section 311 of the LPA 2004 provides that disclosure must be made in writing before, or as soon as practicable after, the law practice is retained in the matter. In addition to the above matters that must be disclosed, section 316 of the LPA 2004 further provides that practitioners must disclose in writing to a client any substantial change to anything included in a disclosure already made as soon as is reasonably practicable after the practitioner becomes aware of that change. The purpose of this provision is to advise clients of any significant (substantial) increases in costs. Notwithstanding the mandatory requirement to disclose significant increases, half of the complaints received by the OLSC in relation to costs concern partial disclosure or no disclosure at all.  The reasons for this can largely be attributed to the structure of the legislation, the ideology behind billing practices and simply the failure of legal practitioners to comply with the Act. 

In terms of the legislation there is no actual definition as to what is meant by substantial or significant increases. The requirement is largely subjective, what one practitioner considers significant may not be deemed to be significant by another. This means that in some cases, clients may not be advised about an increase if the practitioner is of the view that the increase is not significant. Secondly, there is no requirement in the legislation that requires practitioners to provide ongoing costs reports (other than as discussed above, where there is a significant increase). Clients who would like written reports of legal costs incurred throughout the matter can request such from their practitioner pursuant to section 318 of the LPA 2004. The onus thus clearly lies with the client to ask for ongoing reports about legal costs. Many clients will however refrain from such requests because of the power imbalance that exists between themselves and their practitioner. More importantly, under the legislation practitioners are able to charge clients for ongoing reports. This also prevents many clients from asking for such reports. Thirdly, there is no requirement that a practitioner render a bill at any other time other than at the completion of a matter. 
The ideology behind billing practices has also contributed to the problem. As discussed earlier, under the costs disclosure system clients are given a document, which sets out an estimate of costs that may be charged at the conclusion of their matter. Clients, will more often than not take that estimate to be more like a fixed quote rather than just an estimate. So when the case is completed and the client is handed a bill that is significantly different to the original amount outrage and a complaint will often follow. The practitioner is not however entirely to blame. Practitioners are not obliged and have not necessarily adopted the practise of explaining to the client that the amount given is just an estimate, nor are practitioners obliged to explain to the client that that estimate may increase as the matter proceeds. Furthermore, practitioners are less likely to inform a client about any changes to the original estimate because the estimate is just that, it is not a fixed quote. In the cases where practitioners do provide regular billing, practitioners also appear to have adopted a practice of not notifying the client of specific costs increases believing that the bills are self-explanatory.

A second problem with the current costs disclosure system is the fact that there are no charging limits in most matters. Since the deregulation of costs in NSW in 1994 there are very few areas where scales of costs or ceilings of costs are imposed.
 This can potentially result in complaints if the practitioner fails to notify their client of significant increases. 

In addition to these problems there is also the problem in personal injury matters that there is no limitation of costs in NSW for awards greater than $100,000.   Sections 337 to 343 of the LPA 2004 only provide for maximum fees of $100,000 in personal injuries cases where the claim is for an amount less than $100,000 and where there is no costs agreement in place.
 Section 338(1) of the LPA 2004 provides as follows:

(1) If the amount recovered on a claim for personal injury damages does not exceed $100,000, the maximum costs for legal services provided to a party in connection with the claim are fixed as follows:

a. In the case of legal services provided to a plaintiff – maximum costs are fixed at 20% of the amount recovered or $10,000 whichever is greater

b. In the case of legal services provided to a defendant – maximum costs are fixed at 20% of the amount sought to be recovered by the plaintiff or $10,000 whichever is greater.

There is provision for an additional amount in relation to certain cases heard in the District Court
 and a court may, in very limited circumstances, exempt or exclude some services from inclusion in the maximum costs limitation.
 There is no similar provision where the costs are greater than $100,000. This problem, in effect, really concerns proportionality. The amount charged by practitioners should be in proportion to the amount rewarded. Often however it is not. Costs charged that are not in proportion to the award lead to unhappy clients and complaints. 

The practise of charging more than one client in simultaneous matters is also contributing to the problem. We have brought prosecutions against practitioners for this practise and are presently in the Tribunal with another. In the matter of Galitsky v Legal Services Commissioner [2008] NSWADT 48, for example, the barrister had acted for three plaintiffs in circumstances where it had been ordered that the matters be heard together and had charged each client for the full costs of each conference and each day he spent in Court. On the Commissioner’s submission, this constituted overcharging. In the matter presently before the Tribunal, the practitioner charged three related clients nearly $11,000 each for the six-day District Court hearing of their slip and fall personal injury claims. Costs experts called on behalf of the OLSC have given evidence in the matter that the practitioner should have apportioned the hearing costs between the three clients. We are awaiting the Tribunal’s decision.

The costs assessment scheme is similarly not without its limitations. There are two specific areas of concern. Firstly, the operation of the costs assessment scheme “on the papers” limits the amount and type of evidence that parties can put forward in arguing their matter. The paper driven process is problematic because it can often be daunting for some clients, especially those with poor English or from a lower socio-economic background. The paper driven process is also a problem for parties who may be unable to articulate their objections or understand what are valid objections. The process can also be very time consuming requiring parties and assessor to read through copious amounts of documents. 

Secondly, the cost of undergoing a costs assessment is also a problem as is the time it takes for assessments to be completed. The an application fee for costs assessment is $100, or one percent of the amount of costs remaining unpaid or in dispute at the time of making the application, whichever is the greater. If the practitioner did not disclose their costs before undertaking the work, the practitioner must pay for the cost of the assessment; otherwise the costs assessment application fee is paid by the applicant. There is no sliding scale or cap on the application fee. In some circumstances where there is hardship this fee can be waived, the problem is however in the cases where the fee is not waived, applicants can face high fees. Additionally assessor’s fees and the legal costs of the parties incurred during the process can also be high. Furthermore, parties may have to wait up to 12 months for their matter to be assessed. 
Concerns have also been raised about the inconsistency in appointment of costs assessors, such that barristers are appointed to assess matters concerning a solicitor and visa versa and the fact that costs assessors evidence is not deemed as expert evidence in court. In the matter of Galitsky v Legal Services Commissioner [2008] NSWADT 48 the Tribunal formed the view that expert evidence was required from someone other than the costs assessor and, accordingly, the Commissioner’s application was unsuccessful. The inability to rely on costs assessors’ determinations as expert evidence of what an appropriate charge would be means that, in order to be confident of bringing a successful prosecution, the OLSC would need to retain and formally qualify an expert witness. This would mean a very large expenditure of professional fees, since the only appropriately qualified candidates would be professional costs consultants who charge full commercial rates. 

In addition to the problems discussed above in relation to costs disclosure and the costs assessment scheme, the OLSC has also experienced problems in the actual prosecution of costs related complaints, and in particular complaints concerning overcharging.  Such problems include the fact that the OLSC can only deal with a complaint against an individual practitioner and not against a firm as well as the fact that as a result of the Court of Appeal’s decision in Leon Nikolaidis v Legal Services Commissioner [2007] NSWCA 130, the OLSC cannot prosecute a practitioner for gross overcharging unless that practitioner was personally implicated in either knowingly overcharging or was reckless as to whether or not excessive costs had been charged. 

The Nikolaidis decision has, in particular, had a profound impact on the capacity of the OLSC to prosecute a complaint alleging gross overcharging. In this matter the OLSC prosecuted Mr Nikolaidis for professional misconduct for failing to comply with notices issued by a costs assessor in breach of s 207(1) of the Legal Profession Act 1987 and for deliberately charging grossly excessive amounts of costs as declared to be professional misconduct by section 208Q(2) of the 1987 Act. Mr Nikolaidis had sent a client a letter enclosing an itemised bill of costs for a total sum of $28,365.60. The letter and the bill had been prepared by a costs consultant and the majority of the work done by a junior practitioner. Mr Nikolaidis had signed by the letter and the bill. The client applied to have the bill of costs assessed pursuant to the provisions of Pt 11 Div 6 of the Legal Profession Act 1987 (NSW) (the Legal Profession Act). A costs assessor assessed the fair and reasonable costs in the sum of $3,305.70. Mr Nikolaidis applied for a review of this assessment and the determination was set aside and a new determination of $5,820.60 was made as the fair and reasonable costs and disbursements to be paid. A costs certificate to that effect was issued by the Costs Review Panel. During the course of the assessment process, the costs assessor requested the appellant to provide him with various documents and further particulars. The appellant failed to provide the material requested. The costs assessor referred the matter to the Legal Services Commissioner, pursuant to s 208Q(2A) of the Legal Profession Act, for Mr Nikoliadis’ failure to comply with the notices the costs assessor had issued under section 207 of the Act.
The Tribunal found Mr Nikolaidis guilty of professional misconduct on the ground that his conduct involved deliberate charging of grossly excessive costs. The Tribunal ordered that he be publicly reprimanded and that he pay a fine and costs. Mr Nikolaidis appealed against the decision of the Tribunal and submitted that to treat the costs assessment as conclusively determining misconduct involved a fundamental error of construction. The OLSC argued, inter alia, that the bill, which had been drafted by another solicitor in the firm, was the responsibility of Mr Nikolaidis, that he adopted the bill as his own and would have benefited from the bill once it was paid. 

The Court of Appeal upheld the appeal and set aside the finding of the Tribunal. The Court of Appeal, by majority (McColl JA, Hodgson JA), held that the Commissioner had not established that the appellant was guilty because, in order for a legal practitioner to be guilty of professional misconduct for deliberately charging excessive amounts of costs, whether at common law or pursuant to section 208Q(2), it is necessary to prove the practitioner was personally implicated in either knowingly overcharging or was reckless as to whether or not excessive costs had been charged.
 In finding so, the Court agreed relied on the principle in Re Mayes and the Legal Practitioners Act [1974] 1 NSWLR 19, that “the misconduct of a solicitor must be brought home personally to him.”1 McColl JA concluded: 



“It is apparent from this review of authorities dealing with overcharging that in each case in which the complaint was made good, the solicitor had either knowingly engaged in systematic overcharging or, as in the cases of Miles and Re A Solicitor, had been reckless as to whether or not excessive fees had been charged through failure to exercise adequate supervision. In the Nikolaidis matter, Mr Nikolaidis had not prepared the bill of costs and had not seen the bill of costs. The bill of costs was prepared and sent by his employed solicitor. Supervision of that solicitor had not been charged in the Information before the Tribunal.”2 


The circumstances of the Nikolaidis case are commonplace. In most firms, the principals send out letters enclosing bills of costs for matters not personally handled by the principal. In many firms, bills of costs are actually prepared by internal or external costs consultants and therefore take matter outside my jurisdiction. 

Part 4 - Reforming the costs regime 

Anecdotal evidence from the Office of the Legal Services Commissioner suggests that in reality whilst costs complaints comprise of 24% of all the written complaints we received in 2006-2007, about 80% of complaints include some grievance about costs in addition to other grievances including failure to communicate. This has been the case for many years. Unless we address the current limitations of the costs disclosure and costs assessment system, that percentage will remain unchanged. There are several ways in which these limitations can be addressed.

Costs Disclosure and Assessment 

The problems experienced by my Office in handling complaints we receive in relation to overcharging in personal injury matters, as discussed above, could be overcome, at least in part, by limiting the fees chargeable in such matters to a maximum of 50% of the net amount recovered. This limitation was introduced in Queensland in 2003. The Queensland legislation provides that a practitioner’s fees must not exceed half of what remains of the judgement amount after the subtraction of compulsory refunds and disbursements.  The rule is colloquially known as the “50/50 Rule” and is presently embodied in Sections 345-347 of the Queensland Legal Profession Act 2007.  More precisely, section 347 of the Queensland Act caps the fees chargeable in speculative personal injury matters by reference to the following formula:

[E- (R + D)] x 0.5

Where:

E  means the amount to which the client is entitled under a judgement or settlement, including an amount the client is entitled to receive for costs under the judgement or settlement.

R  means the total amount the client must, under an Act, a law of the Commonwealth or another jurisdiction, or otherwise, refund on receipt of the amount to which the client is entitled under the judgement or settlement.

D  means the total amount of disbursements or expenses for which the client is liable if that liability is incurred by or on behalf of the client either by the law practice or on the advice or recommendation of the law practice, in obtaining goods and services (other than legal services from that law practice) for the purpose of investigating or progressing the client’s claim, regardless of how or by whom these disbursements or expenses are paid, but does not include interest on the disbursements or expenses.
Sections 247(2) & (3) of the Queensland legislation provides that a practitioner may charge fees in excess of the 50/50 Rule, provided that approval is obtained from the Law Society or Bar Association as appropriate. 

A recent decision by the Queensland Court of Appeal, Legal Services Commissioner v Dempsey [2008] QCA 122, has clarified the scope of the concept of disbursements in the context of the 50/50 Rule.  It is now clear that “disbursements” includes all outlays whether paid from a firm’s general account or from trust moneys, regardless of whether the funds are supplied by the client or a third party such as a litigation lender. The decision also confirmed that the statutorily capped amount of professional fees is inclusive of GST. It may be argued that the imposition of a 50% cap risks the cap becoming a de facto standard charge.  If this were to eventuate, considerable unfairness to injured claimants may result, particularly in cases of large judgments for catastrophic injuries.  

The second reform that could be introduced by amending the legislation is to extend the operation of the present limitations on personal injury costs to claims in excess of $100,000. In order for the amendment to take effect section 339, which provides the ability to opt out of the maximum costs provisions, would need to be deleted and a further section (or sections) in similar form to Section 338 inserted to provide for a maximum rate (or a sliding scale of maximum rates) in matters exceeding $100,000.  It would also be necessary to insert a section providing for an exemption from the maximum to be granted in appropriate cases, such as where a plaintiff has grossly misled the legal practitioner who has incurred substantial costs in reliance on the misleading information, which will be unable to be recovered in the proceedings. 

Care would need to be taken in selecting an appropriate rate or range of rates.  If they are too low, the most competent and experienced practitioners may choose to leave the field because they are not prepared to work for the limited fees available, to the disadvantage of injured people.  If they are too high, they may become a de facto scale rather than a limit, with the result that charges are increased in matters where they would previously have been lower.

In relation to costs assessment, the difficulties arising from the Galitsky decision could be addressed by inserted into the LPA 2004 a provision deeming any properly appointed costs assessor to be an expert for the purposes of giving evidence in relation to any point involving the quantification of costs charged by a legal practitioner. It is a matter of considerable irony that only a costs assessor may issue a binding determination of the amount of costs payable by a client to a lawyer, while the same costs assessor is not considered by the Tribunal to have sufficient expertise to provide an expert opinion on the appropriateness of fees and charges. It is also a matter of irony that a cost consultant employed by the firm, is an acceptable expert.

Establishing a court to specifically deal with costs disputes, rather than having complaints heard in a Tribunal could overcome many of the other inherent limitations of the costs assessment scheme, reduce the burden on Tribunals so that they can hear other non-costs related matters and improve the efficiency and consistency of costs rulings. Victoria is presently seeking to establish a costs court as a division of the Supreme Court. The legislation expands the statutory scope of the Legal Costs Committee to include an advisory function regarding inter-jurisdiction issues affecting the resolution of costs disputes.  In introducing the legislation the Attorney General of Victoria commented as follows:

“the bill aims to give Victorians more opportunities to resolve legal disputes at less cost by establishing a single office with responsibility for assessing and resolving costs disputes across each of the three Victorian courts and the Victorian Civil and Administrative Tribunal and disputes arising under the Legal Profession Act 2004. A single costs office will promote consistency in the determination of assessments and the resolution of disputes; provide opportunities for the more efficient determination of assessments and the resolution of disputes; and potentially reduce the cost of determinations for litigants.”

On 11 December 2008 the Courts Legislation Amendment (Costs Court and Other Matters) Act 2008 received Royal Assent. The Costs Court has not yet commenced operation.

Complaints handling 

A number of legislative amendments to the present way complaints are handled could effectively alleviate many of the difficulties faced by the OLSC in dealing with costs complaints alleging misconduct. 

Firstly, legislation could be introduced to enable complaints to be made against law firms in addition to individual practitioners. In several jurisdictions both in Australia and overseas legislative amendments have permitted complaints against law firms. In Victoria for example, complaints can be made against law firms rather than individual practitioners in the Victorian Civil and Administrative Tribunal (VCAT) where the complaint relates to a costs dispute up to the value of $25,000.  Part 4.1.2 of the Legal Profession Act 2004 (VIC) The Victorian legislation permits complaints against a “legal practice”
 regarding conduct in relation to a “civil dispute.”
 Similar legislation has been introduced in the United Kingdom and in the United States. 

In the United Kingdom, the Legal Services Act 2007 has permitted the establishment of alternative business structures for the practice of law and, in doing so, has established a regime whereby both firms and individual practitioners will be registered.  Although the system has not yet come into effect, the Solicitors Regulation Authority (SRA) will have the power to regulate the various kinds of entities conducting legal practice, and the Solicitors Code of Conduct will require that an individual, who may be a managing partner, partner, solicitor director, etc be nominated as a responsible individual in relation to complaints lodged against the entity.

In the United States two jurisdictions have enacted legislation allowing for complaints against firms. The New Jersey Rules of Professional Conduct  (Rule 5.1) and the New York Disciplinary Rules (Rule 1-1004) require all organisations authorised to practise law to make efforts to ensure that lawyers undertaking the firm’s work comply with the Rules of Professional Conduct and the Disciplinary Rules.  The Courts have accepted the application of this obligation to entities as well as individuals (see commentary on New Jersey Rule 5.1).  A number of law firms have now formally designated ethics partners to be responsible for ensuring this compliance, with the result that these individuals are themselves liable for non-compliances by those whom they supervise.

The possibility of amending the legislation to permit complaints against law firms in NSW has been addressed on several occasions.  In 1999 the NSW Law Reform Commission in their Issues Paper 18 – Lawyers and Complaints: Review of Part 10, asked whether complaints should be permitted against firms and partnerships.  My office strongly supported an amendment to the Act to remove the requirement that an individual practitioner be the subject of a complaint.  The OLSC submitted:

“In situations where legal work on a single matter is handled by more than one practitioner in a firm over a period of time, it can be difficult or inappropriate to lodge a complaint against an individual practitioner.  It might also be difficult to know who does the work on a matter when the client has contracted a firm to conduct his or her matter and has contact primarily with the solicitor director of the firm or other senior practitioner who does not actually perform the work personally (even though the solicitor director can be held liable for the professional misconduct of an individual practitioner who is an employee of the firm).  This situation is foreseeable given the passage of the Legal Profession Amendment (Incorporated Legal Practices) Act 2000 which permits solicitors to limit their liability through incorporation and for a corporate body to deliver services to the public.” 

Other submissions argued that Part 10 should cover complaints against firms in order to address misconduct, which is not attributable to an individual practitioner, but rather indicates systemic improper practice.  These submissions emphasised the consumer redress aspect of the complaints system. 

The proposal to permit complaints to be made against law firms is not an unrealistic proposition. In fact, in NSW it is theoretically already being done in the case of incorporated legal practices (ILPs) with legal practitioner director’s being vicariously liable for the actions of their employees. Legal practitioner director’s have a general responsibility for the management of the legal services provided by the incorporated legal practice. They also have an obligation to take all action reasonably available to deal with any professional misconduct or unsatisfactory professional conduct of a solicitor employed by the practice.

If this approach were to be adopted, it would be necessary to include a mechanism by which an individual or individuals could be held accountable for the conduct in circumstances where penalties other than fines would be appropriate.  This would be particularly important if the conduct were of such seriousness that it would, if proved against an individual, warrant striking off, suspension of a practising certificate or the imposition of severe restrictions on practice.

Secondly, the difficulties arising from the Nikolaidis decision could be overcome by requiring a principal to sign each bill or covering letter, and making that individual responsible for the bill’s content.

Section 332 of the LPA 2004 provides:

(1) A bill may be in the form of a lump sum bill or an itemised bill

(2) A bill must be signed on behalf of a law practice by an Australian legal practitioner or an employee of the law practice

(3) It is sufficient compliance with subsection (2) if a letter signed on behalf of a law practice by an Australian legal practitioner or an employee of the law practice is attached to or enclosed with the bill.

The policy intent behind the requirement for a signature is to indicate to the recipient that the communication signed is an accurate representation of the views or the requirement of the firm.  While it is convenient to permit employees to sign such documents, the interaction of the section with the Nikolaidis decision facilitates the avoidance of professional responsibility by legal practitioners.  If the bill is prepared by a non-lawyer and it, or its covering letter, is signed by a non-lawyer, there is little possibility of any individual legal practitioner being held accountable for any gross overcharges it may contain. 

The LPA 2004 could be amended to delete the reference to “an Australian legal practitioner or an employee of the law practice” in Section 332, and to insert a requirement that the bill and or covering letter be signed by a principal of the firm.  A further section could then be inserted which deems the practitioner who signs the bill or covering letter to be responsible for the charges rendered in the bill.   Such an amendment would avoid the impact of the Nikolaidis decision.

Conclusion

Coffield Ungaretti & Harris is a mid size law firm with offices in both Chicago and Washington. It is like most other mid-size North American law firms except for one notable fact - the firm offers clients a written guarantee that they will receive quality service. Specifically the firm promises to communicate with clients regularly and deliver cost-effective service on a timely basis. This promise is backed by a money-back guarantee. The guarantee is worded as follows:

“We guarantee that as a client of Ungaretti & Harris you will receive COST-EFFECTIVE legal services delivered in a TIMELY matter. We promise to INVOLVE you in strategic decisions and to COMMUNICATE with you regularly. We cannot guarantee outcomes, but we do GUARANTEE YOUR SATISFACTION with our SERVICE. If at any time Ungaretti & Harris does nor perform to your satisfaction, we ask that you inform us PROMPTLY. We will then resolve the issue to YOUR SATISFACTION, even if it means reducing our legal fees.”

I am also aware of another law firm that has a similar satisfaction guarantee. This law firm however goes one-step further stating that if at the conclusion of the matter the client is not happy with the bill, the client can pay the firm anything it considers fair and the firm will never sue them, but it may choose to never act for them again. 

The partners of these firms assure me that there is method to their madness and, reflecting on the nature of the lawyer/client relationship it is not hard to see why. Guaranteeing service demonstrates confidence by placing both the lawyer and client on a level playing field. The client can see that the lawyer is to some extent, sharing the risk of the engagement. The guarantee also forces the firm to learn and listen to client’s expectations. Secondly, at the end of the matter if the client is unhappy they will tend to pay at least part of the bill and will be less likely to make a complaint because they did not have pay the full bill. My experience in Australia is that clients who are unhappy with the services of their law firm will not pay any part of the bill and will also lodge a complaint. Thirdly, the guarantee forces the firm to do a better job in customer selection and de-selection. The guarantee in effect allows the firm to reject problem clients. The philosophy behind the service guarantee is threefold: effective communication, good client relations and reasonable bills. 

In addition to the comments made by the Chief Justice at the Opening of this year’s law term, which I have outlined at the beginning of this paper, was a warning that the legal profession is “in danger of killing the goose.”
  While this paper explores several regulatory and legislative reform options, in my view the most effective reform would be the legal profession itself embracing the philosophy of the guarantee of service approach I experienced in several U.S. law firms. The present world financial crisis provides a unique opportunity for legal practitioners to re-evaluate how they can work to build and improve relationships with their clients, develop effective communication strategies where clients are better informed of the processes and costs of running their matter and utilise more realistic and responsible methods of billing. A failure to do so will not save the goose. 

� The Hon J J Spigelman AC, Chief Justice of the Supreme Court of NSW, ‘Opening of the Law Term 2004’ (Speech delivered at the Opening of the Law Term Dinner, Sydney, 2 February 2009) available at � HYPERLINK "http://www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/pages/SCO_speeches#CJ" ��http://www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/pages/SCO_speeches#CJ� 


� The Hon J J Spigelman AC, Chief Justice of the Supreme Court of NSW, ‘Opening of the Law Term 2004’ (Speech delivered at the Opening of the Law Term Dinner, Sydney, 2 February 2004) available at � HYPERLINK "http://www.lawlink.nsw.gov.au/sc%5Csc.nsf/pages/Spigelman_040202" �http://www.lawlink.nsw.gov.au/sc%5Csc.nsf/pages/Spigelman_040202�


� During the 2004-2005 financial year for example, 10.4% of written complaints related to overcharging and in 2005-2006, 10.5% of written complaints related to overcharging.


� According to recent survey of legal practitioners by Mahlab, the proportion of lawyers putting in many hours is increasing, rather than decreasing, thanks to a boom in merger activity and private equity deals. Two years ago only 12% of the profession were working more than 50 hours a week. Today the number of practitioners working 50 hour or more has increased to twenty nine percent.� The increase is also due to the expanding expectations of law firms who now expect more chargeable hours from their employees that they did in the past: see K. Gibbs, “Firms’ budgets behind billing fraud”, Lawyers Weekly, 18 November 2005 available at � HYPERLINK "http://www.lawyersweekly.com.au/articvles" ��http://www.lawyersweekly.com.au/articles�


� See for example, S. Mark, Analysing Alternatives to Time-Based Billing and the Australian Legal Market, paper presented at the Finance Essentials for Practice Management, 18 July 2007, Amora Jamison, Sydney, available at � HYPERLINK "http://infolink/lawlink/olsc/ll_olsc.nsf/pages/OLSC_speeches" ��http://infolink/lawlink/olsc/ll_olsc.nsf/pages/OLSC_speeches� 


� Unsatisfactory professional conduct is defined by the LPA 2004 as conduct occurring in connection with the practise of law that falls short of the standard of competence and diligence that a member of the public is entitled to expect of a reasonably competent Australian legal practitioner.


� Professional misconduct is defined in the LPA 2004 to include unsatisfactory professional conduct, where that conduct involves a substantial or consistent failure to reach or maintain a reasonable standard of competence and diligence and conduct, whether occurring in connection with the practise of law or occurring otherwise than in connection with the practise of law that would, if established, justify a finding that the practitioner is not a fit and proper person to engage in legal practice.


� Section 336(1) of the LPA 2004.


� The term ‘client’ is defined in the Act to mean a person to whom legal services are provided. Section 350(9) makes specific reference to ‘client’ including executors, administrators and trustees of estates.


� Section 350(9) also provides that ‘third-party payers’ may apply for assessment: 350(2). That term is a defined to mean a person, not being the client, who is under a legal obligation to pay for any of the services provided to the client or has already paid those costs: 302A(1)(a); this can include executors, administrators and trustees: 350(9).


� Section 354 of the LPA 2004.


� Section 354(2) of the LPA 2004.


� Section 354(3) of the LPA 2004.


� An application by a client or a third-party payer, for example, must be made within 12 months after either the bill was given or request for payment made, or within 12 months of the costs being paid if no bill was give or request for payment made. Applications beyond that period may be accepted on application by the costs assessor, client or third-party to the Court on the basis that acceptance would be fair and reasonable having regard for the reasons for the delay. An application by a lawyer (as opposed to an instructing lawyer) must not be made until 30 days after the issuing of the bill or the request was made, the costs were paid (if no bill was given) or another person has made an application with respect to the costs.� An application by an instructing lawyer must be made within 60 days of the bill being given or the request for payment being made or the costs being paid (if no bill was given) or any such further time as the Manager, Costs Assessment may allow. There are no time limit restrictions for applications made by the Law Society or the Legal Services Commissioner.


� Section 390(4) of the LPA 2004.


� Section 390(1) of the LPA 2004.


� Section 361(1)(a) provides that, where a valid costs agreement has been entered into, the assessment of those costs must be in accordance with the terms of the agreement if that agreement specifies the rate at which work is to be charged; s362 further provides that where costs are fixed by regulation, the assessment is to be made in accordance with that regulation.


� Section 367(1) of the LPA 2004.


� Section 370 of the LPA 2004.


� Freeman v McNally [2003] NSWSC 780


� Frumar v Owners of Strata Plan 36957 (2006) 67 NSWLR 312.


� Section 373(1) of the LPA 2004.


� Section 373(1) of the LPA 2004.


� Section 374(1)(a), 374(2) of the LPA 2004.


� Section 374(3) of the LPA 2004.


� Section 375(1) of the LPA 2004.


� Section 378(1) of the LPA 2004.


� Section 380(1) of the LPA 2004.


� Section 384(4) of the LPA 2004.


� Sections 368(3) and (5) of the LPA 2004.





� Scales of costs still remain in probate matters for example.


� Section 339 of the LPA 2004.


� Section 338A of the LPA 2004.


� Section 341 of the LPA 2004 provides, “A court hearing a claim for personal injury damages may by order exclude from the operation of this Division legal services provided to a party to the claim if the court is satisfied that the legal services were provided in response to any action on the claim by or on behalf of the other party to the claim that in the circumstances was not reasonably necessary for the advancement of that party’s case or was intended or reasonably likely to unnecessarily delay or complicate determination of the claim.”


� Under the LPA 2004 the reference to “deliberate” has been removed. Prosecutions brought under the LPA 2004 would therefore not have to satisfy a requirement that the charging be deliberate. 


� The Hon. Robert Hulls MP, Statement of compatibility, Courts Legislation Amendment (Costs Court and Other Matters) Bill 2009.   


� A “law practice” is defined in Part 1.2 in the Act as either: 


an Australian legal practitioner; 


a law firm; 


a multi-disciplinary partnership; 


an incorporated legal practice; or 


a community legal centre. 


� A “civil dispute” is defined in Part 4.2.2 of the Act as any one of the following:


“a dispute (costs dispute) in relation to legal costs not exceeding $25,000 in respect of any one matter – 


between a law practice or an Australian legal practitioner and a person who is charged with those costs or is liable to pay those costs (other than under a court or tribunal order for costs; or


between a law practice or an Australian legal practitioner and a beneficiary under a will or trust in relation to which the law practice or practitioner has provided legal services in respect of which those costs are charged; 


a claim that a person has suffered pecuniary losses as a result of an act or omission by a law practice or an Australian legal practitioner in the provision of legal services to the person, other than loss in respect of which a claim lies against the Fidelity Fund;


any other genuine dispute between a person and a law practice or an Australian legal practitioner arising out of, or in relation to, the provision of legal services to the person by the law practice or practitioner.”


� Section 141 of the LPA 2004.


� Ungaretti & Harris LLP, Our Guarantee, available at � HYPERLINK "http://www.uhlaw.com/about/ourquarantee/" ��www.uhlaw.com/about/ourquarantee/� 


� The Hon J J Spigelman AC, Chief Justice of the Supreme Court of NSW, ‘Opening of the Law Term 2004’ (Speech delivered at the Opening of the Law Term Dinner, Sydney, 2 February 2009) available at � HYPERLINK "http://www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/pages/SCO_speeches#CJ" ��http://www.lawlink.nsw.gov.au/lawlink/supreme_court/ll_sc.nsf/pages/SCO_speeches#CJ� 
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