Trees (Disputes Between Neighbours) Act 2006 No 126


	The provisions of the Trees (Disputes Between Neighbours) Act 2006 are in black typeface below.  Notes in red are provided by the Land and Environment Court and notes, in purple, to s 18 were included by the Parliament.


The Court has provided the notes in red in order to assist understanding of the approach which the Court has taken to various provisions of the Act. These notes are provided for guidance only and do not constitute legal advice or a judgment on the interpretation or application of the provisions of the Act.
The notes provided to s. 18 were included by Parliament and are not a commentary made by the Court. 

The notes provided by the Court in red do not form part of the Act nor do the notes to s. 18 form part of the Act. 




An Act to provide for proceedings in the Land and Environment Court for the resolution of disputes between neighbours concerning trees; and for other purposes.



Part 1
Preliminary
1
Name of Act
This Act is the Trees (Disputes Between Neighbours) Act 2006.

The Court has held that there should be a genuine dispute between the parties about the tree at the time the application was made before an application can be made under the Act. If there is no such dispute, the application will be dismissed (see Hung v Bird [2008] NSWLEC 1246)

2
Commencement
This Act commences on a day or days to be appointed by proclamation.

The Act commenced operation on 2 February 2007.

3
Definitions
(1)

In this Act: 

council has the same meaning as it has in the Local Government Act 1993.

interfere with a tree includes cut down, fell, remove, kill, destroy, poison, ringbark, uproot or burn a tree or any part of a tree (including its roots).

owner of land includes the occupier of the land.

the Court means the Land and Environment Court.

tree includes any woody perennial plant, any plant resembling a tree in form and size, and any other plant prescribed by the regulations.

For a general commentary on “tree” in this Act, see Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 137 to 140. 

Although bamboo is a grass, bamboo has been brought within the scope of the Act (see Trees (Disputes Between Neighbours) Regulation 2007). 

The Court has held that a vine is not a tree (see Buckingham v Ryder [2007] NSWLEC 458).

In Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at para 147, Preston CJ also dealt with how the word “tree” should be considered when only parts of trees or dead trees remained. His Honour said:

The concept of a “tree” is wide enough to include a tree that has been reduced to a bare trunk or a stump that is still connected to the soil of the land. The concept of a tree also includes a tree that has died: see Ridley v Gyler [2007] NSWLEC 220 (20 April 2007) (Moore C, Hussey C, Fakes AC); Ashworth v Joyce [2007] NSWLEC 357 (15 June 2007) (Moore C, Thyer AC); and Coutts v Haydon [2007] NSWLEC 863 (20 December 2007) (Fakes AC).
(2)

Notes included in this Act do not form part of this Act.

4
Act applies to trees on certain land
(1)

This Act applies only to trees situated on the following land: 

(a) any land within a zone designated “residential” (but not “rural-residential”), “village”, “township”, “industrial” or “business” under an environmental planning instrument (within the meaning of the Environmental Planning and Assessment Act 1979) or, having regard to the purpose of the zone, having the substantial character of a zone so designated,

The Court checks the zoning of properties in rural or outer urban areas to ensure that they fall within this zoning categorisation. When an application is found likely to be about a tree on a property whose zoning is outside the scope of this provision, the Court checks the zoning with Council information. If the zoning does preclude the Court from dealing with the matter, the Registrar notifies the applicant that the Court has no jurisdiction to consider the matter and offers a refund of the application fee. Copies of this notification are provided to the tree owner and to the relevant Council.

The Court has decided two cases about a zone having the substantial character as a residential zone. In Aaron v Haynes [2007] NSWLEC 294 – the Living Bushland Conservation Zone under the Blue Mountains Local Environment Plan was held to be so characterised but in Bayley & Waller v Kiernan [2008] NSWLEC 1291 – the 7(c2) Scenic Protection - Rural Small Holdings zone under Gosford Council’s Interim Development Order 122 was held not to be so characterised.

(b) any land of a kind prescribed by the regulations for the purposes of this section.

No kind of land has been prescribed by the regulations for the purposes of this sub-section.

(2)

This Act does not apply to trees situated on: 

(a)  any land that is vested in, or managed by, a council, or

(c) any land of a kind prescribed by the regulations.

No kind of land has been prescribed by the regulations pursuant to this sub-section.

(3) For the purposes of this Act, a tree is situated on land if the tree is situated wholly or principally on the land.

In Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 144 and 145, Preston CJ discussed the necessity for the tree to be in existence at the time an application is made under the Act. 

Determining the land on which the tree is situated is necessary in order to identify the person who is an owner of land adjoining the land on which the tree is situated and who may make an application under the Act in relation to the tree: see Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 150 to 157. 

Trees on boundaries

Where there is doubt as to the location of the tree, the Court may direct that a survey be undertaken to define the location of trees which appear to be straddling a property boundary (an example is Vella v The Owners of Strata Plan 8670 [2007] NSWLEC 365). 

A tree may take different forms, such as a single trunk, multiple trunks, epicormic growth from a lignotuber or suckering from a common root system, so that a single definitive statement of when a tree will be “situated… principally” on land may not be possible. 

In one case, concerning a Cypress Pine straddling a boundary, the Court held that this tree, where more than 50% of the base of the tree was located on the respondent’s property, should be regarded as being “situated…principally” on that property (see Brown & anor v Weaver [2007] NSWLEC 738). This approach has been adopted in other cases concerning single-trunked trees.

5
Action in nuisance
No action may be brought in nuisance as a result of damage caused by a tree to which this Act applies.

In Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 218 and 219, Preston CJ noted that this provision limits some, but not all, actions in nuisance and does not affect other common-law actions. His Honour said:

218. Section 5 of the Trees (Disputes Between Neighbours) Act 2006 provides that “no action may be brought in nuisance as a result of damage caused by a tree to which this Act applies”. Hence, if damage is caused by a tree to which the Act applies, a person whose property is damaged by the tree cannot bring a common law action in nuisance but must instead make application under the Trees (Disputes Between Neighbours) Act 2006 to the Land and Environment Court. However, if the damage is caused by a tree to which the Trees (Disputes Between Neighbours) Act 2006 does not apply, such as a tree on land within zones not covered by s 4(1)(a) or on land vested in or managed by a council (s 4(2)(a)), a common law action in nuisance can still be brought. 

219. The Trees (Disputes Between Neighbours) Act 2006 contains no limitation on bringing common law actions in trespass or negligence, regardless of whether the tree concerned is one to which the Trees (Disputes Between Neighbours) Act 2006 applies. The Land and Environment Court, however, has no original jurisdiction to hear and determine such common law actions, nor would such actions be ancillary to a matter that falls within jurisdiction such as an application under the Trees (Disputes Between Neighbours) Act 2006 but rather are separate causes of action: see National Parks & Wildlife Service v Stables Perisher Pty Ltd (1990) 20 NSWLR 573 at 582; Mitchell v Waugh (1993) 82 LGERA 44 at 49; Nix and Dunn v Pittwater Council (1994) 84 LGERA 199 at 203-205..

6
Authorisation of work or activity regulated by or under other Act
(1)

Except as provided by subsection (3), an order under Part 2 does not authorise or require a person: 

(a)  to carry out any work or engage in any activity for which a consent or other authorisation must be obtained under any other Act without that consent or authorisation, or

(b)  to carry out any work or engage in any activity that is prohibited by or under any other Act.

(2)

Except as provided by subsection (3), a person may not apply to the Court for an order under Part 2 if the carrying out of the work or engagement in the activity concerned is prohibited by or under another Act.

(3) An order under Part 2 has effect despite any requirement that would otherwise apply for a consent or other authorisation in relation to the tree concerned to be obtained under the Environmental Planning and Assessment Act 1979 or the Heritage Act 1977.

For example, an order made by the Court authorising or requiring interference with or removal of a tree has effect despite any applicable Council tree preservation order which might otherwise prevent or restrict such interference or removal.

Part 2
Court orders
7
Application to Court by affected land owner
An owner of land may apply to the Court for an order to remedy, restrain or prevent damage to property on the land, or to prevent injury to any person, as a consequence of a tree to which this Act applies that is situated on adjoining land.

Preston CJ discussed general issues concerning this provision in Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 150 to 160.
“An owner …”

“Owner of land” is defined in s 3(1) of the Act to include “the occupier of the land”. As to the potential scope of the concepts of owner of land and occupier of the land under the Act, see Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 158 to 160.
The Court’s procedure, if an application is made on the basis of a tree causing “damage to property” and more than one property is alleged to be subject to the damage, is to require separate applications for each affected property (see, for example, Po & Dossan v Warham [2008] NSWLEC 1238 where an application was purportedly made in the name of two applicants with separate properties but concerns about the same tree).

However, if a property has multiple owners, any one of them can apply as the application may be made by an owner [emphasis added].

“… damage …”

Preston CJ discussed damage, generally, in Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 168 to 173. In this discussion, his Honour also specifically noted (at para 171) that:

171. However, annoyance or discomfort to the occupier of the adjoining land occasioned by nuisances of the third kind is not “damage to property on the land” within s 7 of the Trees (Disputes Between Neighbours) Act 2006. Hence, leaves, fruits, seeds, twigs, bark or flowers of trees blown onto a neighbour’s land might cause annoyance or discomfort to a neighbour, but unless they also cause damage to property on the neighbour’s land they will not be actionable under s 7.

In sewer, “pipecam” video footage has been used in conjunction with above ground measurements to determine causes of damage to terracotta sewer pipes – see Ding & anor v Phillips [2008] NSWLEC 1268.

“… to property on the land … “

Preston CJ discussed this phrase in Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 162 to 167. In this discussion, his Honour noted that the term “property’ is not confined to real property and may include “buildings, fences, paving or other structures, or to fruit trees, crops, ornamental gardens or other vegetation growing on a neighbour’s land” [para 166] or “moveable objects or corporeal chattels, such as animals, vehicles or furniture, that may be located on, but are not attached to or part of the ground” [para 167].

“… injury …”

The Act does not include any definition of the term “injury”. In Tuft v Piddington [2008] NSWLEC 1249, it was held that, for the purposes of the Act, “injury” encompasses allergic reactions or other medical conditions (in Tuft, the injury was an asthmatic reaction to pollen).

In addition, where an application is made based on injury said to arise from a medical condition, the Court gives specific Supplementary Standard Directions requiring an applicant to provide properly qualified medical or scientific evidence of a link between the injury and the trees which are the subject of the application.  These Supplementary Standard Directions are in the following terms:

1. Further to Direction (5) of the principal directions in this matter, the applicant is to provide, by the close of business on (date), any statement of medical or arboricultural evidence and any supporting medical or arboricultural peer reviewed literature relied upon in support of a claim that a tree which is the subject of the application is a likely cause of injury to any person;
2. Any expert evidence prepared after the date of these directions concerning matters contained in (1) above is to include acknowledgement of and agreement to be bound by Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the Expert Witness Code of Conduct in Schedule 7 of the Uniform Civil Procedure Rules.
A similar issue to that in Tuft, concerning an application based on a claim of an allergic reaction, arose in Hurditch v Staines [2008] NSWLEC 1351 where the above Supplementary Standard Directions had been given and no relevant evidence produced.

Further, as discussed by Preston CJ in Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at para 175, the applicant’s concern about likely injury can be but does not necessarily have to be injury to a person who would be on the applicant’s land. Hence, an application can be made when an applicant is concerned that a tree on adjoining land is likely to cause injury to persons on public land in the vicinity (see Ashworth v Joyce [2007] NSWLEC 357 where an application was made concerning dead trees which, the applicant contended, were likely to cause injury to persons on an adjacent public beach reserve).
“… as a consequence of …”
Preston CJ discussed this requirement for a nexus between the tree and damage to property or injury to any person in Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 176 to 189. In particular, his Honour makes it clear that this statutory scheme does not require any finding of fault by a person to be made to establish causation (at para 184). However, fault may be relevant in determining what, if any, order should be made (at para 185). His Honour also noted that the cause must be the tree itself and that the mere fact that the tree might provide habitat to animals or insects which cause damage does not mean such damage is “as a consequence of” the tree. He said:

189. Finally, the specification of the tree as being a cause of damage to property or injury to any person excludes damage or injury directly caused by animals, such as mammals, birds, reptiles or insects, which may be attracted to a tree or use it for habitat. Thus, although a tree when it flowers might attract bees seeking nectar in the flowers, and the presence of the bees might increase the risk of persons in the vicinity being stung by bees, it is not the tree itself that is likely to cause such injury of bee sting to any person, but rather it is the bees: see Immarrata v Mourikis [2007] NSWLEC 601 (12 September 2007) (Bly C, Fakes AC). Similarly, the fact that an animal which has caused, is causing or is likely to cause in the near future damage to property on adjoining land, uses a tree as habitat, such as for feeding, roosting or nesting, does not result in the tree itself having caused, causing or being likely to cause in the near future damage to the applicant’s property: Dooley v Newell [2007] NSWLEC 715 (23 October 2007) (Moore C, Thyer AC) at [22]-[23].
“… a tree to which this Act applies …”
As to what is a “tree”, see commentary on “tree” in s 3 above and Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 137 to 140. 

The Act will only apply to a tree if it is situated on land to which the Act applies: see commentary on s 4(1) above and Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 148 and 149.

“… is situated …”

If the tree has been wholly removed before the application is made, the tree will no longer be situated on land.  The use of the word “is” requires the tree still to be in existence when the application is made (see Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 144 and 145).

“ … on adjoining land”.

The Court has applied, in two cases, the decision of the Court of Appeal in Hornsby Shire Council v Malcolm (1986) 60 LGRA 429 in which the Court of Appeal held that adjoining does not mean immediately linked to or contiguous with. Trees located across a public street (P. Baer Investments Pty Limited v University of New South Wales [2007] NSWLEC 128) or separated by a public walkway (Murray v Shoebridge [2007] NSWLEC 785) from the applicant’s property have been held to be “on adjoining land”. See also Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at para 157.

Further, the Court has held that a person whose rights to land might make him an “owner” of the land for the purposes of the Act, cannot make an application about a tree situated on that land (see McCormack v Spencer [2008] NSWLEC 1285
8
Notice of application for order to be given to owners of affected land
(1)

An applicant for an order under this Part must give at least 21 days notice of the lodging of the application and the terms of any order sought to: 

(a)  the owner of the land on which the tree is situated, and

(d) any relevant authority that would, in accordance with section 13, be entitled to appear in proceedings in relation to the tree, and

The first hearing before the Court is primarily a procedural one which sets a timetable leading up to a final hearing of the application. The final hearing will usually be an on-site hearing. Appropriate elements of the Court’s Standard Directions for tree applications are made and the timetable sets a compliance of those directions. 

In order to ensure that the relevant local council is aware of this process, if it has not taken part in the preliminary hearing, the Court will require that a copy of the directions be provided to the council and that the Court be satisfied that this occurs (see Standard Directions 3 and 4).

A similar position will apply if the Heritage Council is entitled to be a party to the application.

(c)  any other person the applicant has reason to believe will be affected by the order.

(2) The Court may direct that notice of an application be given to a person or that notice be given in a specified manner or within a specified period.

The Court may use this provision to make what are known as “orders for substituted service” so that the Court can permit notice of an application, for example, to be given to the owner of a rented property by giving a copy of the application to the real estate agent who manages the property. This will usually only be done when attempts to give the application direct to the property owner have proved unsuccessful (for example, see Foran v Khiabany & anor [2008] NSWLEC 1294 at paragraph 24).

The Court may also use this power to give notice to a person other than the tree owner who might be liable to be ordered under the Act to pay compensation and/or undertake remedial work.

For example, where damage to a house may have been caused by the failure of the builder who constructed the house to provide adequate foundations, the Court may direct that notice of an application made in these circumstances be given to the builder in the event that the Court were to consider making an order that the builder pay compensation and/or undertake remedial work.  
(3) The Court may waive the requirement to give notice or vary the period of notice under this section if it thinks it appropriate to do so in the circumstances.

All applications which are based on s 10(2)(b) – that the tree is “likely to cause injury to any person” – are assessed by the Court to see if there appears to be, from the documents filed with the application, any reason justifying the Court shortening the requirements for the notice period and accelerating the hearing process. The Court has accelerated the timetable in a number of cases because of the possibility of risk of injury if a tree were to fail.

9
Jurisdiction to make orders
(1) The Court may make such orders as it thinks fit to remedy, restrain or prevent damage to property, or to prevent injury to any person, as a consequence of the tree the subject of the application concerned.

Preston CJ discussed the Court’s power to make orders in Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 211 to 217.

Although the Court’s powers are not unlimited (as discussed in the paragraphs in Robson referred to immediately above), the Court does have a wide discretion to make those orders it considers appropriate “to remedy, restrain or prevent damage to property, or to prevent injury to any person” in light of the facts of the case. 

Before making any order, the Court must, first, be satisfied that there has been a reasonable effort to reach agreement [s 10(1)] and that one of the four prerequisite tests in s 10(2)(a) or (b) has been satisfied. The Court is then required to consider any relevant matters set out in s 12. Having been satisfied on these steps, the Court will then consider what are the appropriate orders for it to make in the circumstances of the particular application. 

If the parties have reached agreement and propose agreed orders, the Court is still obliged to go through the process outlined above (see Breen & Anor v Caronna & Anor [2008] NSWLEC 293). If the Court agrees that the proposed orders are ones appropriate “to remedy, restrain or prevent damage to property, or to prevent injury to any person”, the Court will make those orders. However, if the Court considers that some other orders are appropriate “to remedy, restrain or prevent damage to property, or to prevent injury to any person”, the Court will make those orders which it considers appropriate and is not required to accept the orders proposed by the parties (see Breen & Anor v Caronna & Anor (No 2) [2008] NSWLEC 1424).
When the Court has made orders under the Trees Act, the Court retains its general supervisory jurisdiction concerning such orders. This means that Judges of the Court have the power to suspend (stay) or rescind orders if, for example, a successful applicant who is ordered to provide access to their property for the purpose of undertaking work on a tree on their neighbour’s property refuses to permit such access (see Vieira v Kaleski [2008] NSWLEC 159).

 (2)
Without limiting the powers of the Court to make orders under subsection (1), an order made under that subsection may: 

(a) require the taking of specified action to remedy damage to property, or

The Court has ordered, in appropriate cases, the undertaking of repairs to an applicant’s property. The work is undertaken by the applicant and is accompanied by an order for whole or partial reimbursement of the costs by the tree owner. Some examples of the types of orders appear below:

· Re-laying of paths or driveway 

Spence v Syed and Anor [2008] NSWLEC 1331
· Relaying of courtyard paving

Collaro v Tate and ors [2008] NSWLEC 1337
· Replacement of sewer pipes

Gan v Anderson & anor [2008] NSWLEC 1257
· Repair of retaining walls

Bentley v Hinchen [2008] NSWLEC 1348
(b) require the taking of specified action to restrain or prevent damage or, if damage has already occurred, further damage, to property, or

Tree removal or pruning or removal of deadwood

The Court has ordered, in appropriate cases, the removal of a tree, pruning of live branches or removal of dead wood from the canopy of a tree.  These are too numerous to list but various cases which include cases with such orders can be found in the relevant case list in the Tree Dispute practice collection on the Court's Web site at Decisions where an order has been made for the removal of a tree and Decisions where an order has been made for pruning or other work on a tree.
Root barriers and/or root pruning

Where appropriate, the Court has ordered the installation of root barriers and/or root pruning (some examples are Sidebottom v Cairney [2007] NSWLEC 356; Storey & anor v Button [2007] NSWLEC 743; Tomasetta v Gregory [2007] NSWLEC 420; and Collaro v Tate and ors [2008] NSWLEC 1337).
Orders to prevent interference with the tree

The Court has the power to place restrictions on activities in the vicinity of a tree if these are necessary to ensure that the tree itself will not cause damage to the applicant’s property or become a risk of injury to a person.  For example, the Court has imposed limits on excavation in the vicinity of tree to address possible future stability issues (see Blue v Camelleri [2007] NSWLEC 138).

(c)  require the taking of specified action to prevent injury to any person, or 

Ongoing maintenance orders

The Court has interpreted the wide discretion given by this provision to permit it to order ongoing maintenance of trees when there will be a likely continuing risk of injury to a person (examples include Adamski v Betty [2007] NSWLEC 200  [maintenance de-coning of a Bunya pine] and Po & Dossan v Warham [2008] NSWLEC 1238) [periodic removal of deadwood].

Grinding of trip hazards

The Court has also ordered the grinding of trip hazards in order to eliminate the likelihood of future injury to people (see, for example, Tomasetta v Gregory [2007] NSWLEC 420).

(d)  require the making of an application to obtain any consent or other authorisation referred to in section 6 (1) (a), or

(e) authorise the applicant concerned to take specified action to remedy, restrain or prevent damage or (if damage has already occurred) further damage to property, or

An example of such an authorisation occurred where the applicants were authorised to prune (at the tree owner’s expense) the tree owner’s tree away from the applicants’ house power supply wires because the pruning was to take place over the applicants’ property: Tomasetta v Gregory [2007] NSWLEC 420
(f) authorise the applicant concerned to take specified action to prevent injury to any person, or 
Grinding of trip hazards

The Court has also ordered the grinding of trip hazards in order to eliminate the likelihood of future injury to people (see, for example, Tomasetta v Gregory [2007] NSWLEC 420).

(g) authorise land to be entered for the purposes of carrying out an order under this section (including for the purposes of obtaining quotations for the carrying out of work on the land), or

Orders for access to an applicant’s property for the purposes of carrying out work required by orders of the court

From time to time, the Court has made an order for access to an applicant’s property to enable a tree owner to permit effective pruning of or safe removal of tree.  

Access may be ordered not merely for the purposes of carrying out work on a tree but also to permit work on other structures such as fences or retaining walls.

Such access may be needed simply because pruning or cutting needs to take place in the airspace over the applicant’s property (see, for example, Bentley v Hinchen [2008] NSWLEC 1348).  

The Court orders access in accordance with Direction 13 of the Court's Standard Directions for tree applications. This direction requires that any access:

· is on reasonable notice to the person whose property is to be visited; 

· is at a reasonable hour of the day; and

· the person whose property is to be visited has the right to supervise that access.

Refusal to permit access when ordered to do so

When the Court has made orders under the Trees Act, the Court retains its general supervisory jurisdiction concerning such orders. This means that Judges of the Court have the power to suspend (stay) or rescind orders if, for example, a successful applicant who is ordered to provide access to their property for the purpose of undertaking work on a tree on their neighbour’s property refuses to permit such access (see Vieira v Kaleski [2008] NSWLEC 159).
Pre-hearing access 

The Court has ordered access for the purpose of enabling inspections by experts retained by the parties to prepare their evidence. Such orders are made prior to a hearing as part of the preliminary hearing process.  

This access provision is contained in Direction 13 of the Court’s Standard Directions for tree applications.  This direction requires that any access:

· is on reasonable notice to the person whose property is to be visited; 

· is at a reasonable hour of the day; and

· the person whose property is to be visited has the right to supervise that access.

It should be noted that pre-hearing inspection access by an expert is made available to both the applicant and the tree owner by these directions.  This is because a need for pre-hearing expert inspection can include a need for access to the applicant’s property when, for example, structural damage is claimed by the applicant to have occurred to the applicant’s dwelling.

(h) require the payment of costs associated with carrying out an order under this section, or

Legal costs, costs of expert reports, application fees to the Court and other expenses (including personal expenses)

Applications under the Act are usually heard and determined by Commissioners of the Land and Environment Court rather than by Judges of the Court. Commissioners do not have the power to order payment of legal costs, costs of expert reports, application fees to the Court and other expenses (including personal expenses). Claims for these costs must be made by a Notice of Motion which is heard and determined by a Judge [Notice of motion form – PDF version; a Word version is also available at Form 20 on the list accessed via this Word link]. 

Reimbursement

Payment of costs associated with carrying out an order is usually provided for by requiring reimbursement of costs within a nominated period after a receipted account for the completed work is served on the party who is to make the reimbursement – see, for example, the reimbursement order proposed in Collaro v Tate and ors [2008] NSWLEC 1337 at para 27.

Setting the amount

When the Court orders that work is to be undertaken on a tree (removal, pruning, root barriers and the like) or that rectification works for property damage be undertaken (rebuilding retaining walls, relaying of concrete slabs and the like) and the person who is to pay for or contribute to the costs of the works is not the person actually undertaking the works, the Court will generally limit the amount to be made by the person paying but not undertaking the work. 

When the Court does limit a financial contribution, it is usually done in one of three ways:

· by fixing a money amount of the contribution;

· by setting a limit to the amount of the contribution; or

· by requiring the person undertaking the work to get multiple quotations and then setting a limit (as an amount or a proportion) of the lowest of those quotations.

Time for payment

When a contribution is required for works which are to be undertaken after the Court’s decision, any order for reimbursement will also specify a time limit for such payment after the person paying has been provided with a receipted invoice for the work undertaken.

Time for carrying out of rectification work and lapsing of reimbursement orders

To ensure that a person who is required to reimburse all or part of the cost of rectification of damage is not left with an indefinite period within which the rectification can be undertaken and reimbursement claimed, the Court may impose a limited time within which such works are to be undertaken and reimbursement claimed. Orders may be made to ensure that the right to reimbursement lapses if the works are not undertaken within the time specified in th orders – see, for example, Zhang & anor v Long & anor [2007] NSWLEC 632 at para 136 [orders 14 to 17].
Terracotta sewer pipes

The Court has considered a number of cases involving claims for repairs to terracotta sewer pipes. In determining cost sharing, the Court has taken into account:

· such sewer connections are usually at least 30 or more years old; and 

· some pre-existing jointing defects or other crack is likely to have existed before the tree’s roots could enter the pipe; and 

· such pipes have a useable lifespan and will eventually need replacement. 

Court has considered these factors in deciding whether apportionment of repairs or replacement costs should be ordered. The Court has applied a rule of thumb that it is generally appropriate to order apportionment after considering these factors. Examples are Hill v Dance [2007] NSWLEC 642 and P. Baer Investments Pty Limited v University of New South Wales [2007] NSWLEC 128
. 

(i) require the payment of compensation for damage to property, or

No money limit on the amount of compensation

The Court has no money limit on the amount of compensation which can be claimed for property damage. 

Compensation only for “damage to property”

The court is only able to make an order for the payment of compensation for damage to property. As to what constitutes “damage to property”, see commentary on s 7 above and Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 161 to 173.

As a consequence, the court has rejected claims for compensation for personal injury or stress (see Konn v Wisbey & Ors [2007] NSWLEC 799).

Time limit for compensation claims for past damage

The Court has held that the Limitation Act 1969 [s 14(1)(d)] applies to compensation claims under the Trees Act. The consequence is that there is a general six-year time limit, as from the date of an application under the Trees Act, for compensation claims for past damage to an applicant’s property (see Moroney v John [2008] NSWLEC 32 at paras 32 and 33).

Time limit for damage to house foundations

However, the time limit for claims for damage to house foundations commences to run only from the time when such damage “is first known or manifest”. In Council of the Shire of Sutherland v Heyman [1985] HCA 41; (1985) 157 CLR 424, Deane J said: 

The alternative, and in my view preferable, approach is that any loss or injury involved in the actual inadequacy of the foundations is sustained only at the time when that inadequacy is first known or manifest. It is only then that the actual diminution in the market value of the premises occurs.

[see also Scarcella v Lettice [2000] NSWCA 289; (2000) 51 NSWLR 302 at 306 (para 16)].

Compensation when there is a failure to undertake ordinary maintenance

The Court is not likely to order compensation for damage when the damage is caused by a failure to undertake the ordinary maintenance required for trees in an urban setting (see Tree Dispute Principle in Barker v Kyriakides [2007] NSWLEC 292). 

Apportionment of compensation

During the consideration of a compensation claim, the Court may consider a wide range of factors on the question of apportionment of any damages. The factors include how long has the person making the application known of the damage; what steps, during that period, have been taken in order to prevent further damage; what other factors unrelated to the tree might have contributed to or cause some or all of the damage (see Zhang & anor v Long & anor [2007] NSWLEC 632 as an example of a substantial property damage and the factors considered by the Court in dealing with the circumstances of that case).

(j) require the replacement of a tree that the Court orders to be removed and for the new tree to be maintained to a mature growth.

An example of such a requirement is Szabo v Ciacchi [2007] NSWLEC 675
10
Matters of which Court must be satisfied before making an order
(1)

The Court must not make an order under this Part unless it is satisfied: 

(a) that the applicant has made a reasonable effort to reach agreement with the owner of the land on which the tree is situated, and

For a general discussion of this requirement, see Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 191 to 196.
The “reasonable effort to reach agreement with the owner of the land on which the tree is situated” does not need to happen prior to lodgement of an application under the Act or prior to the preliminary hearing of a tree application.  This provision of the Act makes it clear that such an attempt must have occurred prior to the making of an order as a result of a hearing an application not prior to the making of the initial application to the court (see Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at para 194 – Preston CJ observing that it is desirable that the discussion takes place prior to commencement of proceedings under the Trees Act).

As to what might be involved in making a reasonable effort to reach agreement, see Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 195 and 196.
(b) if the requirement to give notice has not been waived, that the applicant has given notice of the application in accordance with section 8.

If the owner of the tree or the Council (and, if relevant, the Heritage Council) do not attend the first hearing, the Court will enquire how the application was given to the owner of the tree and the local Council. If the have not been given the application, the matter will be adjourned to permit this.

If they have been given the application but do not attend the first hearing, Standard Directions 3 and 4 for tree applications will be made requiring that the timetable be given to these parties and proof of this be provided to the Court. 

(2) The Court must not make an order under this Part unless it is satisfied that the tree concerned: 

Consent orders
The Court must be satisfied that at least one of the tests under s 10(2)(a) or (b) is met before the Court has jurisdiction to order removal of or some other interference with a tree, even if the parties reach agreement and propose consent orders for such an activity. One means the Court may employ to satisfy itself is to undertake an onsite inspection to ensure that one of these tests is met (an example of the Court satisfying itself of the appropriateness of consent orders is Aird v Frost & anor [2007] NSWLEC 707). 

The Court has refused to make consent orders when none of the tests under s 10(2)(a) or (b) is satisfied (an example of refusal of consent orders is McKinney v Ziliotto [2007] NSWLEC 263).
Damage or risk of injury must be caused by the tree

The damage or risk of injury, which is the subject of the application, must be caused by the tree itself. 

The Court has decided that the fact that termites, birds, bees, wasps, possums or other animals or insects may be attracted by or nest in a tree and those animals do or may cause damage to or risk of injury to a person or their property does not mean that the property damage or risk of injury is caused by the tree. The Court has held that such damage or risk of injury arises from the animals rather than the tree and that the Court has no jurisdiction to deal with applications concerning trees harbouring or attracting such animals (see Dooley & anor v Nevell [2007] NSWLEC 715).

(a) has caused, is causing, or is likely in the near future to cause, damage to the applicant’s property, or

“… caused ….”, “… causing ….” and “… cause….”
Preston CJ discusses the concept of causation in the context of these provisions in Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 176 to 189.  An important point to note from this discussion (at para 179) is that the tree which is the subject of the application does not need to be the sole cause of the damage.  An application can still be made under the Trees Act where there are multiple causes all possible causes of the damage and these include a tree about which an application can be made under the Trees Act.
“… in the near future ….”
In Yang v Scerri [2007] NSWLEC 592, the Court applied a “rule of thumb” that the appropriate timeframe for “in the near future” was 12 months. This has been considered and adopted as appropriate in the factual circumstances of other cases (see Smith v Sheehan [2008] NSWLEC 1243 as an example).

“… damage …”

There must be actual damage to the applicant’s property (see discussion by Preston CJ in Robson v Leischke at paras 168 to 170).

In Robson v Leischke at para 171, Preston CJ considered the question of minor deposition of leaves etc from trees. He said:

However, annoyance or discomfort to the occupier of the adjoining land occasioned by nuisances of the third kind is not “damage to property on the land” within s 7 of the Trees (Disputes Between Neighbours) Act 2006. Hence, leaves, fruits, seeds, twigs, bark or flowers of trees blown onto a neighbour’s land might cause annoyance or discomfort to a neighbour, but unless they also cause damage to property on the neighbour’s land they will not be actionable under s 7.

“… the applicant’s property”
Preston CJ discussed the meaning of this expression in Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 164 to 167. For the reasons that His Honour set in theses paragraphs, the term “property’ is not confined to real property and may include “buildings, fences, paving or other structures, or to fruit trees, crops, ornamental gardens or other vegetation growing on a neighbour’s land” [para 166] or “moveable objects or corporeal chattels, such as animals, vehicles or furniture, that may be located on, but are not attached to or part of the ground” [para 167].

(b) is likely to cause injury to any person.

“… injury …”

Because s 3 of the Act does not include any definition of the term injury, the Court has considered other statutory definitions of injury, in New South Wales legislation, for assistance on the scope of this term. In Tuft v Piddington [2008] NSWLEC 1249, it was held that, for the purposes of the Act, injury encompasses allergic reactions (in Tuft, the injury was an asthmatic reaction to pollen).

Where an application is made based on injury said to arise from a medical condition, the Court gives specific Supplementary Standard Directions requiring an applicant to provide properly qualified medical or scientific evidence of a link between the injury and the trees which are the subject of the application.  These Supplementary Standard Directions are in the following terms:

1. Further to Direction (5) of the principal directions in this matter, the applicant is to provide, by the close of business on (date), any statement of medical or arboricultural evidence and any supporting medical or arboricultural peer reviewed literature relied upon in support of a claim that a tree which is the subject of the application is a likely cause of injury to any person;

2. Any expert evidence prepared after the date of these directions concerning matters contained in (1) above is to include acknowledgement of and agreement to be bound by Division 2 of Pt 31 of the Uniform Civil Procedure Rules and the Expert Witness Code of Conduct in Schedule 7 of the Uniform Civil Procedure Rules.

“… any person …”

As discussed by Preston CJ in Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at para 175, the applicant’s concern about likely injury does not have to be injury to a person who is on the applicant’s land.

As a consequence, an application can be made when an applicant is concerned that a tree on adjoining land are likely to cause injury to persons on public land in the vicinity (see Ashworth v Joyce [2007] NSWLEC 357 where an application was made concerning dead trees which, the applicant contended, were likely to cause injury to persons on an adjacent public beach reserve).
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Trees on Crown land referred to local land board
(1)

The Court must not make an order under this Part if the tree concerned is on Crown land and the matter has been referred to a local land board, or a Chairperson of a local land board, under section 22 of the Crown Lands Act 1989 or section 10A of the Western Lands Act 1901 unless: 

(a)  any inquiry, report or recommendation provided for in that section in relation to the matter has been completed or made, and

(b)  the applicant has been advised of any decision made by the Minister administering the Crown Lands Act 1989 or the Western Lands Act 1901 in relation to the matter.

(2)

In this section: 

Crown land has the same meaning as it has in the Crown Lands Act 1989, and includes land dedicated for a public purpose under Part 5 of that Act.

12
Matters to be considered by Court
Before determining an application made under this Part, the Court is to consider the following matters: 

(a) the location of the tree concerned in relation to the boundary of the land on which the tree is situated and any premises,

See notes on s 4(3) 

See the note in s 12(h)(i) below concerning “The tree was there first” and the Tree Dispute Principle in Black v Johnson (No 2) [2007] NSWLEC 513.

(b)  whether interference with the tree would, in the absence of section 6 (3), require any consent or other authorisation under the Environmental Planning and Assessment Act 1979 or the Heritage Act 1977 and, if so, whether any such consent or authorisation has been obtained,

(c)  whether the tree has any historical, cultural, social or scientific value,

(d)  any contribution of the tree to the local ecosystem and biodiversity,

(e)  any contribution of the tree to the natural landscape and scenic value of the land on which it is situated or the locality concerned,

(f)  the intrinsic value of the tree to public amenity,

(g)  any impact of the tree on soil stability, the water table or other natural features of the land or locality concerned,

(h)  if the applicant alleges that the tree concerned has caused, is causing, or is likely in the near future to cause, damage to the applicant’s property: 

(i) anything, other than the tree, that has contributed, or is contributing, to any such damage or likelihood of damage, including any act or omission by the applicant and the impact of any trees owned by the applicant, and

Preston CJ discussed general issues concerning this provision in Robson v Leischke [2008] NSWLEC 152; (2008) LGERA 280 at paras 204 to 210.

The tree was there first
The Court has considered what the approach should be taken when the structure that is the subject of a damage claim was erected in the vicinity of an existing tree. The Court has published a Tree Dispute Principle which says, in summary, that the fact that the tree was there first should not impact on whether or not some order should be made about the tree but, subject to a range of matters discussed in the Principle, the prior existence of the tree may be a relevant matter to be considered when deciding who should meet the cost of carrying out any orders which the Court might make (see Black v Johnson (No 2) [2007] NSWLEC 513).

Failure to give notice to the tree owner when damage was noticed

If an applicant becomes aware of damage being caused to their property and do not inform the tree owner in a timely fashion of the damage, this failure can be taken into account by the Court when considering whether or not to make orders relating to the damage: for an example see Osborne v Hook [2008] NSWLEC 1231.

Failure to give the tree owner an adequate opportunity to respond to the damage

If an applicant becomes aware of damage being caused to their property and repairs the damage without providing the tree owner any opportunity to assess the damage of be consulted about the method and cost of repairs, this failure can be taken into account by the Court when considering whether or not to make orders relating to the damage: for an example see Osborne v Hook [2008] NSWLEC 1231.

Failure of an applicant to maintain their own property

The Court has taken into account the time delay after applicants became aware of damage and the failure of the applicants to maintain their own property (see Zhang & anor v Long & anor [2007] NSWLEC 632 at paras 94 to 104.

Poisoning of a tree by the applicant

In Horn & anor v Latter [2007] NSWLEC 744, the Court ordered the removal of a tree which was dying and was likely to cause damage to the applicants’ property. However, as the Court decided that the reason the tree was dying was because the applicants had earlier poisoned roots of the tree, the applicants were ordered to pay for the cost of removing the tree.

(ii)  any steps taken by the applicant or the owner of the land on which the tree is situated to prevent or rectify any such damage,

(i)  if the applicant alleges that the tree concerned is likely to cause injury to any person: 

(i)  anything, other than the tree, that has contributed, or is contributing, to any such likelihood, including any act or omission by the applicant and the impact of any trees owned by the applicant, and

(ii)  any steps taken by the applicant or the owner of the land on which the tree is situated to prevent any such injury,

(j)  such other matters as the Court considers relevant in the circumstances of the case.

13
Appearance by local council or Heritage Council
A local council or the Heritage Council (a relevant authority) may appear before the Court in any proceedings under this Part in relation to a tree if the consent or other authorisation of the relevant authority to interfere with the tree would be required, in the absence of section 6 (3), under the Environmental Planning and Assessment Act 1979 or the Heritage Act 1977.

14
Court to provide copy of order to local council and Heritage Council
The Court must provide a copy of any order it makes under this Part to: 

(a) the council of the local government area in which the tree is situated, and

The Court has a standard letter which is sent to the council of the local government area in which the tree is situated with a copy of the Court’s orders to inform the council of its obligations to make the appropriate notation on the database for planning certificates which are issued under s 149(2) of the Environmental Planning and Assessment Act 1979. This notation of the Court’s orders under this Act is required by the provisions of s 279 and Schedule 4(13) of the Environmental Planning and Assessment Regulation 2000. To assist with this, the standard form of orders made by the Court under this Act includes not only details of the Street address of the property but also the relevant lot in deposited plan numbers to give the formal title details.  
(b)  the Heritage Council if the Heritage Council appeared in the proceedings concerned under section 13.

Part 3
Enforcement of orders

Prosecution for an offence against s 15, immediately below, is not the only method by which orders of the court can be enforced.  However, it is not the role of the Court to initiate enforcement of its orders.  Notes on Enforcement of judgments and orders of the Court are provided separately on the Court's Web site.

15
Failure to comply with order
(1)

A person must not fail to comply with any requirement imposed on the person by an order under Part 2. 

Maximum penalty: 1,000 penalty units.

(2)

Proceedings for an offence under subsection (1) may be taken before the Court in its summary jurisdiction.

16
Successors in title bound by order
(1)

If the Court makes an order under Part 2 requiring a person who is an owner of land on which a tree is situated (an original owner) to carry out work in relation to the tree within a specified period and the original owner ceases to be the owner of the land before the work is carried out, a successor in title to the owner: 

(a)  is required to carry out that work, and

(b)  to that extent, is bound by the order in the same way as the original owner (except as provided by this section).

(3) The successor in title is bound by the order only if the applicant for the order gives a copy of the order to the successor in title.

When the Court sends a copy of its formal orders to an applicant, it does so with a standard letter advising the applicant of the provisions of this section and, as a consequence, the steps that the applicant must take to ensure that the orders remain in force if the tree owner sells the property in which the tree is located.

(3)

For the purposes of this section the specified period within which the work is required to be carried out under the order is taken to commence from the date on which the copy of the order is given to the successor in title.
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Carrying out of work by local council
(1)

If the Court has made an order under Part 2 requiring the owner of land on which a tree is situated to carry out work in relation to the tree within a specified period, a person authorised by the council of the local government area in which the tree is situated (an authorised person) may enter the land for the purpose of either or both of the following: 

(a)  ascertaining whether the owner has carried out the work in accordance with the order,

(b)  carrying out the work if the owner has failed to carry out the work in accordance with the order.

(2)

An authorised person may enter land under this section only if the applicant for the order concerned has requested the council to act under this section.

(3)

Before an authorised person enters land under this section, the council must give the owner of the land written notice of the intention to enter the land.

(4)

The notice must specify the day on which the authorised person intends to enter the land and must be given before that day.

(5)

This section does not require notice to be given: 

(a)  if entry to the land is made with the consent of the owner of the land, or

(b)  if entry to the land is required because of the existence or reasonable likelihood of a serious risk to safety, or

(c)  if entry is required urgently and the case is one in which the general manager of the council has authorised in writing (in the particular case) entry without notice.

(6)

An authorised person may not enter or inspect, or carry out work on, land under this section unless the authorised person is in possession of an authority and produces the authority if required to do so by the owner of the land.

(7)

The authority must be a written authority that is issued by the council and that: 

(a)  states that it is issued under this Act, and

(b)  gives the name of the person to whom it is issued, and

(c)  describes the land to which the authority applies, and

(d)  states that the person has the power to enter the land and states either or both of the following: 

(i)  that entry to the land is required for the purpose of ascertaining whether the owner has carried out work in accordance with an order under Part 2 of this Act,

(ii)  that the person has the power to carry out work in accordance with such an order, and

(e)  identifies this section as the source of the powers referred to in paragraph (d), and

(f)  states the date (if any) on which it expires, and

(g)  bears the signature of the general manager of the council.

(8)

The council may recover in a court of competent jurisdiction the reasonable costs of carrying out work under this section from the owner of the land on which the tree is situated.

Part 4
Miscellaneous
18
Rights under other Acts or laws
Except as provided by section 5, nothing in this Act affects the rights that a person has under any other Act or law to interfere with any tree that is not owned by the person. 

Note. For example, under the Access to Neighbouring Land Act 2000, a Local Court may make a neighbouring land access order that authorises an owner of land to access, and carry out work on, adjoining land for any of the following purposes: 

(a)  ascertaining whether any hedge, tree or shrub is dangerous, dead, diseased, damaged or insecurely rooted,

(b)  replacing any hedge, tree or shrub,

(c)  removing, felling, cutting back or treating any hedge, tree or shrub.

By way of another example, under the Electricity Supply Act 1995, an electricity network operator may, in certain circumstances, trim or remove a tree if the operator has reasonable cause to believe that the tree: 

(a)  could destroy, damage or interfere with its electricity works, or

(b)  could make its electricity works become a potential cause of bush fire or a potential risk to public safety.

19
Act to bind Crown
This Act binds the Crown in right of New South Wales and, in so far as the legislative power of the Parliament of New South Wales permits, the Crown in all its other capacities.

The Court has heard and determined applications relating to a variety of NSW government departments or instrumentalities (for example, see Maguire v Crown in the Right of the State of New South Wales (North Ryde Public School) [2007] NSWLEC 587 and Rizk v Department of Housing [2007] NSWLEC 297).

This provision has meant that, under some circumstances, the Court has jurisdiction to determine applications relating to trees on some properties owned by Commonwealth Government instrumentalities or departments (an example is the Defence Housing Authority – see Warwick Medway Pty Limited v Defence Housing Authority  [2007] NSWLEC 698).

20
Regulations
The Governor may make regulations, not inconsistent with this Act, for or with respect to any matter that by this Act is required or permitted to be prescribed or that is necessary or convenient to be prescribed for carrying out or giving effect to this Act.

21
Savings, transitional and other provisions
Schedule 1 has effect.

22
(Repealed)
23
Review of Act
(1)

The Minister is to review this Act to determine whether the policy objectives of the Act remain valid and whether the terms of the Act remain appropriate for securing those objectives.

(2)

The review is to be undertaken as soon as possible after the period of 2 years from the date of assent to this Act.

(3)

A report on the outcome of the review is to be tabled in each House of Parliament within 12 months after the end of the period of 2 years.

Schedule 1
Savings, transitional and other provisions
(Section 21)

1
Regulations
(1)

The regulations may contain provisions of a savings or transitional nature consequent on the enactment of the following Acts: 

this Act

(2)

Any such provision may, if the regulations so provide, take effect from the date of assent to the Act concerned or a later date.

(3)

To the extent to which any such provision takes effect from a date that is earlier than the date of its publication in the Gazette, the provision does not operate so as: 

(a)  to affect, in a manner prejudicial to any person (other than the State or an authority of the State), the rights of that person existing before the date of its publication, or

(b)  to impose liabilities on any person (other than the State or an authority of the State) in respect of anything done or omitted to be done before the date of its publication.

2
Proceedings relating to liability in nuisance
Section 5 does not apply in respect of any proceedings commenced in a court before the commencement of that section.
