THE ART OF JUDGING
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| INTRODUCTION

The determination of proceedings by a court or gygu@the two
expressions may be here treated as equivalentjnualye more art
than science, but it is neither unprincipled noational.

Sir Owen Dixon famously referred to the judicial thed of the
common law as traditionally involving ‘high technique and strict
logic’.1 Whilst Dixon conceded that in more modern timesauld

no longer be accurate to use the adjectives of *hagll ‘strict’2
nevertheless it remains true to describe the waywimch the
administration of justice proceeds as involvingadipular technique
and logic. Dixon stated that ‘courts proceed ugun ltasis that the
conclusion of the judge should not be subjectivgpensonal to him
but should be the consequence of his best endeadwoapply an
external standar®.The standard, Dixon considered, is to be found
in the body of positive knowledge which the judgess lacquired.
The standard might be an identifiable, settled legia or principle

or an extension of such a rule or principle (sucremsion itself
being determined using the judicial method). Butannot be an
entirely new rule or principle, fashioned by the jadg pursue the
judge’s personal or subjective views in the namgustice or social
necessity or social convenierfce.

The observation that the administration of justiceud proceed by
technique and logic, and not by the idiosyncraigove of individual
judges, has a topical resonance with current enmemntal issues.

The Honourable Justice Brian J Preston is theefChudge of the Land and
Environment Court of New South Wales.
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The ecological crisis facing the earth, climate chabgag the
recent high profile illustration, triggers demandsr action,
including for the pursuit of ecologically sustainable development.
What ought be the role of judges in meeting thisigrin achieving
ecologically sustainable development?

It is no doubt true that the law, to be effective, ought be responsive
and adapted to the demands of the society of tadalyding the
environmental issues it faces. Roscoe Pound suggestsaas by
which this can be achieved. He identifies in the legaitem two
elements: a traditional or habitual element and aacted or
imperative element. The latter is usually the modetement,
exemplified by statute, and is becoming more pradant. The
former is the older or historical element upon whighistic
development proceeds by analdgiound posits that we must bring
about the infusion of social ideas into the tradigibelement of the
law.” In this way there will be a body of law which wilhtisfy the
demands of the society of tod&ylthough care needs to be taken,
the courts might take a leadership role in this §ar

However, judges ought not base their conclusionsiens that are
personal or subjective to them. The fate of dispuescerning

pressing environmental issues such as climate ehanght not turn
on the personal or subjective views of the indiviJudge assigned
to hear and determine the matter. For exampleptiteome should
not be dependent on whether the judge is a clintedage believer
or a climate change sceptic. It should not be asslutinat recourse
to the judge’s own subjective views will necesganiksult in

decisions in favour of environmental protection aswblogically

sustainable development rather than against #fem.

6 R PoundThe Spirit of the Common L&{#/999) 190.
7 lbid.

8 Ibid.

9

L L Jaffe, English and American Judges as Lawmakgr869) 33. Although see
Pound, above n 6, 191, who issues a caution agauiges proceeding in the advance
guard, rather than the main body.

10 This point was illustrated by the climate chasgeptic view adopted by the Land and
Resources Tribunal of QueenslandRe Xstrata Coal Queensland Pty L{2i007]
QLRT 33 (15 February 2007). The Tribunal's decisiorms set aside by the
Queensland Court of Appeal on the ground that tfiteufial denied procedural fairness
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To avoid ad hoc decision making, judges ought toleynaccepted
technique and logic in arriving at their decisi@y. conforming to
such standards of decision making, decisions willehaw explicit
rationality. Furthermore, the decisions will cohtrie to a body of
law that has integrity. One social need is for a redsdgnagical and
consistent system of la¥.

In this short article, | will outline techniques atajic that judges
can apply in determining disputes involving environmental issues. |
will illustrate the judicial method with examplesjatiicial decisions
regarding ecologically sustainable development.

Il DIFFERING FUNCTIONS OF THE JUDGE IN ENVIRONMENTAL
DISPUTES

A range of disputes involving environmental issuesie before the
courts. Some disputes call for the exercise ofdecjal function, but
others call for the exercise of an administrative oecexve

function. There is a contest as to whether judgesnaking their
decisions, exercise a legislative or law-making fiomc

The role of the judge, and the technique used, vatly with the
nature of the function being exercised. Adjudicatad disputes, in
the strict sense, involves exercise of the judicfahction.
Adjudication involves the determination of a dispjethe reasoned
application of a legal rule or principle to the thaof the matte¥?
The judge acts, not as an arbitrator, but stricdyaajudge. The
judge’s task is to determine not what in the judgéésv may be fair
as between the parties in a given case, but whatrding to the
applicable rule or principle of law, are the respectights or
obligations!3 | will elaborate on the steps in the adjudication
process below.

in failing to afford a fair opportunity to test gefute the climate change sceptic
critique relied upon by the TribunaQueensland Conservation Council Inc v Xstrata
Coal Queensland Pty L{2007) 155 LGERA 322.

11 p JFitzgeraldSalmond on Jurispruden¢&2” ed, 1966) 188.

12 L Fuller, ‘The Forms and Limits of Adjudicatib(1978) 92Harvard Law Review
353, in particular at 371.

13 Av Dicey, Law and Public Opinion in Englan@™ ed, 1962) 483.
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Adjudication, and the exercise of the judicial fuoct is employed
in the determination of civil claims, including ja@l review claims,
and criminal prosecutions. However, in adjudicatioaré may also
be a discretion vested in the court as to the rgmeelief or

punishment to be granted. The exercise of this disorévolves an
administrative or executive function. But even here, sustretion

needs to be exercised judicially, within accepted paters laid
down by precedent or the statute imposing the discret

Other environmental disputes that come before thetsaovolve,

more completely, the exercise of an administrativeexecutive

function. Many courts or tribunals are vested wvilie function of

reviewing on the merits exercises of power by efficand bodies of
the executive branch of government. An example é&s ftinction

vested in planning and environment courts or trédsirto review

decisions of local or State government in relatm@applications for
approval to carry out development.

In undertaking merits review, the court may exereibehe powers
and discretions that are conferred on the origdeadision maker.
The court is not confined to the material that wasieethe original

decision maker but may receive and consider fresbeage or

evidence in addition to, or in substitution for, thaterial that was
before the original decision maker. The decision he# tourt is

substituted for the original decision maker; itdsemed to be the
final decision of the original decision makér.

In making its decision in a merits review, the ¢plike the original
decision maker, acts as an arbitrator, not striaya judge. The
court in merits review determines what decisiorthis correct or
preferable one on the material before the cBuwthere the statute
reposing the power, the exercise of which is undeiew, imposes
limits on the exercise of the power, such as thatptheer is only
enlivened if certain circumstances exist or may omyekercised in
a particular way if certain circumstances exist, ttoart must
determine whether the limits on the power are fatisThere may
be only one decision reasonably available on théeece and that

14 gee, for example, s 39(2)—(5) of thend and Environment Court Act 1979SW).
15 Drake v Minister for Immigration and Ethnic Affaifslo 1)(1979) 24 ALR 577, 589.
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decision will therefore be the correct decision. Vehtvere are a
range of decisions reasonably open, all of whicluld/de correct,
the court chooses, on the evidence before it, witanisiders to be a
preferable decision.

Unlike adjudication, the resolution by merits revieiva dispute
ordinarily does not involve the application of ambsitive legal rule
or principle. One reason is that the disputes tadérmined by
merits review raise polycentric problems. Polycenproblems are
unsuited to resolution through adjudication because their resolution
involves ‘spontaneous and informal collaborationftsty its forms
with the task at hand® Polycentric problems cannot be resolved by
identifying each issue at the start then sequentieplving each of
the originally identified issues. In a polycentric Iplem, the
resolution of one issue will have repercussions onother issues;
the issues may change in nature and scope depeadimgw the
first issue is resolvet.

I will focus in the comments that follow on adjudicat | have
sketched elsewhere the role of courts in undertakiegts review
of environmental decisiori$.

[Il STEPS IN ADJUDICATION

Pound identified three steps in the adjudicatioa dispute, namely,
finding the law, interpreting the law and applyihg taw:

Three steps are involved in the adjudication of atrcwersy
according to law: (1) Finding the law, ascertainingichhof the
many rules in the legal system is to be applied,ifonone is
applicable, reaching a rule for the cause (which maynay not
stand as a rule for subsequent cases) on the b&sgven
materials in some way which the legal system poou§ (2)
interpreting the rule so chosen or ascertained, thafeigrmining
its meaning as it was framed and with respect tointended

16 Fuller, above n 12, 371.
17 |bid 394-8. See also B J Preston, ‘Limits of Eommental Dispute Resolution
Mechanisms’ (1995) 18ustralian Bar Reviewi48, 166—7.

18 Justice B J Preston, ‘The Role of Courts in Rettato Adaptation to Climate Change’
in T Bonyhady, J McDonald and A Macintosh (ed&flapting to Climate Change:
Australian Law and Policy2008) (in press).
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scope; (3) applying to the cause in hand the rule sadcand
interpretedt®

These three steps interrelate. As Pound has nated/ieere, ‘[i]t is
as clear as legal history can make it that integpigt apart from
judicial application is impracticable; that it is ifatto attempt to
separate the functions of finding the law, intetipg the law and
applying the law?20

These three steps constitute a model of syllogistasaming.
Through the first two steps of finding and interprgtihe law, the
judge identifies the relevant rule of law which ke tmajor premise.
The rule of law typically states that in a giventéed situation
certain rights, obligations or liabilities exist. Thkird step, of
applying the law so found and interpreted to thetenainvolves two
stages. The first stage is finding the facts relevarthe identified
rule of law, which identify the minor premise. Theceed stage
involves taking the rule of law as the major prememaploying the
facts found as the minor premise, and, in theory, icgmo a
judgment by a process of syllogistic reasoning.

Such a syllogistical model works better in theory thampractice,
for a variety of reasons. The rule of law may not bé do be
expressed neatly as a categorical proposition $o fssm the major
premise in the categorical syllogism. The third tamrthe syllogism,
the conclusion, may not be able to be reached by, myilogistic
reasoning from the first two terms (the major andan premises)
because of the applicable law. For example, the sgipédaw may
vest a judicial discretion as to whether to gragiief, even if by
application of the law to the facts a right, obtiga or liability is

found to exist. And, in the reality of actual judginudges may
work back from conclusions to principles, howeveretieal this

seemgl

19 R PoundAn Introduction to the Philosophy of Lg#954) 48.
20 Pound;The Spirit of the Common Laabove n 6, 179.
21 Frankl.aw and the Modern Min¢lL949) 102-3.
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Nevertheless, the model has a simplicity and Iagid, therefore,
will be used to structure the following discussiontloe judicial
method in adjudicating environmental disputes.

IV FINDING THE LAW

The first step involves ascertaining which legal rule is tagygied.
At times, this involves no particular difficulty. The legal rule to be
applied may be prescribed by statute, either pyinoarsubordinate,
or be settled by precedefitlf a legal rule is applicable, it must be
applied and the answer it gives must be acceftéthving found
the applicable law, the court must proceed to the suksggteps in

adjudication of determining the meaning of the raiel applying
it.24

In many cases, however, this first step of finding law is not so
simple. There might be more than one legal rule mrcyple which
might apply and the parties are contending whiabukhbe made
the basis of the decision. In that event, the severas i principles
must be interpreted in order that a rational selrahay be made. If
none of the existing rules or principles are adezuatcover the
case, then a new one must be supgifdtlis this task of supplying a
new rule or principle, and whether this involves daaking, that is
controversial.

Under the classical, declaratory theory of judicietidion making,
of which Blackstone was the chief exponent, juddesnot, and
cannot, make law; they merely discover and deciafé The

22 psto the rules of precedent, see R Cross andHhis,Precedent in English Laga™
ed, 1991); Justice J Lockhart, ‘The Doctrine ofdedent — Today and Tomorrow’
(1987) 3Australian Bar Reviewl; Sir A Mason, ‘The Use and Abuse of Precedent’
(1988) 4Australian Bar Reviev@3. See als@roctor v Jetway Aviation Pty L{1984]
1 NSWLR 166, 177-80ZGME v Minister for Immigration and Citizenslflgo NSD
457 of 2007) (2008) 247 ALR 467, 479-80.

23 R Dworkin, Taking Rights Seriously1978) 24; B N CardozoThe Nature of the
Judicial Procesg1949) 14.

24 poundAn Introduction to the Philosophy of Laabove n 19, 50.

25 |bid. See also Pounihe Spirit of the Common Laabove n 6, 183; Cardozo, above n
23, 14-16.

26w BlackstoneCommentaries on the Laws of Englafbok 1 (first published 1765,
reprinted in The Legal Classics Library, 1983) 60-7
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classical declaratory theory has been trenchantlyciceti as a
fiction or myth27

Positivistic jurisprudence, from Bentham to Austinotigh to Hart,
accepts that judges may legitimately fill in thgogdeft by rules by
using their discretioA8 As Hart states:

[lln any legal system there will always be certaiegdlly

unregulated cases in which on some point no decisithrer way
is dictated by the law and the law is accordinglartly

indeterminate or incomplete. If in such cases thgguid to reach
a decision ..., he must exercise tiscretionandmakelaw for the

case instead of merely applying already pre-existettjesl law.

So in such legally unprovided-for or unregulatedesathe judge
both makes new law and applies the establishedwhigh both

confers and constrains his law-making pow&s.

These law making powers, however, are interstitial smbject to
many constraint3? Judges must not exercise their law making
powers arbitrarily, must always have some geneeaams justifying
their decision and must act as a conscientious legislator would by
deciding according to their own beliefs and vaRies.

Dworkin challenges this positivist view. Dworkin des the
existence of a strong (that is legally uncontrollegidicial
discretion32 Judges do not make law because all of the resotoces
their proper decisions are provided by the existavg, as correctly
understood. These resources include the explitieddaw (rules)
as well as the implicit legal principles that urlgerand are

27 Austin,Lectures on Jurisprudendedited by R Campbell *4ed, 1879) vol 2, 655;
Frank, above n 21, 32-41, 244; Lord Reid, ‘The &udg Law Maker (1972) 12
Journal of the Society of Public Teachers of L22 22; Sir A Mason, ‘The Role of
the Judge at the Turn of the Century’ in G Lindetl), The Mason Paper@007) 55;
Sir A Mason, ‘Legislative and Judicial Law-MakinGan We Locate an Identifiable
Boundary?’ in G Lindell (ed)The Mason Paper@007) 62—3.

28 1 L A Hart, The Concept of Lag2™ ed, 1994) 132, 135-6.
29 pid 272.

30 1pid 273.

31 pid.

32 Dworkin, Taking Rights Serioushabove n 23, 31-9, 68-71.
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embedded in the settled law. Together, these egigal resources
should be treated as making up a ‘seamless #Webhe task of
judges is to understand the content of the legalesysand give
effect to it in their judgments to the best of thability.34 This task

is ‘interpretative’ but is also partly evaluative; it involves
identification of the principles which both besit*for cohere with
the settled law and legal practices of the legalesysand also
provide the best moral justification for them, thal®wing the law
‘in its best light'35

Irrespective of the jurisprudential debate concernihgther judges
find or make law, the process they undertake ircu#dting the rule
or principle to be applied ought to be a principded rational one.

The judge starts with the existing law; that is a9,ssome legal rule
or principle the validity of which is admittéd. This existing legal
rule or principle, by hypothesis, is not directlyphpable to the case
at hand. It might be found in persuasive precedientise domestic
law on closely related topiés.The judge may also find it helpful to
consider persuasive foreign decisions which may show other
jurisdictions have solved the problem in quesfi®is Fuller notes
‘judges of the common law have always drawn themegal rules of
law from a variety of sources and with a rather fressedard for
political and jurisdictional boundarie®. The value of foreign
judgments depends on the persuasive force of thasoning'©

The increasing globalisation of environmental lawd athe
harmonisation of international and national environmental law make
reference to international and other national semirof law of

33 |bid 115-18.

34 R Dworkin, A Matter of Principle(1985) ch 5. See also R Cotterrdlhe Politics of
Jurisprudence1989) 171.

35 R Dworkin,Law’s Empire(1998) 90. See also Hart, above n 28, 240-1, 272.

36 Dicey, above n 13, 488; Jaffe, above n 9, 37zdeitald,Salmond on Jurisprudence
above n 11, 185-6.

37 Fitzgerald Salmond on Jurisprudencabove n 11, 185-6.

38 |bid 186; A Barak, ‘A Judge on Judging: The Ralé a Supreme Court in a
Democracy’ (2002) 116larvard Law Reviewl9, 114.

39 LL Fuller, Anatomy of the Lay1971) 138.

40 sir A Mason, ‘Future Directions in Australian Lawm G Lindell (ed), The Mason
Papers(2007) 17.
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assistancél! This is particularly the case in relation to thanpiples

of ecologically sustainable development. These plesi have
developed in international law but have been domestl into
national laws throughout the world. The precautigr@inciple, for
instance, is found in international conventions andoft law, such
as Principle 15 of th&rio Declaration on the Environment and
Development The formulation of the precautionary principle in
Principle 15 of theRio Declaration has been adopted in many
national laws, including in New South Wak&sThis harmonisation
of principles between international and national,land between
the laws of different nations, facilitates a juddyawing guidance
across borders and jurisdictions and the crosdigation between
laws of different nations and jurisdictions.

Thus, courts in Australia have been able to dravioogign judicial
decisions and learned academic writings to elueida¢ content of
the principles of ecologically sustainable developtmar, to use a
metaphor, to provide flesh to the skeletal form inichthe
principles are expressed in domestic planning amdr@exmental
statutes. A clear example is the decisio @hstra Corporation Ltd
v Hornsby Shire Coun¢#® where guidance was sought in
international and foreign sources of law, as well dmsnestic
decisions in other jurisdictions, to elaborate oe ttontent and
process for application of the precautionary princifle.

Having considered the existing law on related t®pin both
domestic and foreign sources of law, the judge d@@setompeting

41 see B Boer, ‘The Globalisation of Environmentaw: The Role of the United
Nations’ (1995) 2Melbourne University Law Revie01; D Rothwell and B Boer,
‘From Franklin to Berlin: The Internationalisatiaf Australian Environmental Law
and Policy’ (1995) 17Sydney Law Revie®42; Sir A Mason, ‘The Influence of
International and Transnational Law on Australianritipal Law’ in G Lindell (ed),
The Mason Paper@007) 269-73.

42 For example, s 6(2)(a) of thHerotection of the Environment Administration Ac919
(NSW).
43 (2006) 67 NSWLR 256, 265-8(2006) 146 LGERA 10, 35-50.

44 see alsoConservation Council of South Australia Inc v Deyehent Assessment
Commission and Tuna Boat Owners Association off8ANo 2)[1999] SAERDC 86
(16 December 1999) affirmed on appeal sub ffama Boat Owners Association of SA
Inc v Development Assessment Commis&®®90) 110 LGERA 1BGP Properties
Pty Ltd v Lake Macquarie City Coun¢2004) 138 LGERA 23AValker v Minister for
Planning(2007) 157 LGERA 124.
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logical extensions of the potentially applicable rutesneet the new
circumstances of the case at hand and makes a #hoice

A means of developing logical extensions is reaspiy analogy.
Edward Levi posits that the basic pattern of legakwoemg is
reasoning by example, that is, reasoning from casadet6 Where

a precedent is binding, the rule of law derived fiitva precedent is
applied to the case at hand. Where no binding pretegmplies, a
rule of law described in an earlier case or linecases might be
extended so as to apply to the case at hand beotlrssemblances
which can reasonably be defended as both legalgvaet and
sufficiently close™’ It is the judge’s task to determine the legally
relevant similarities and differences.

Such analogical reasoning has a logic about ihendense that it
follows ‘the line of logical progressio#8 The new formulation will
be seen as a step in an ‘evolutionary process dincom’49 It
should maintain ‘the logic or the symmetry of the'l?f and uphold
integrity in law>1

Such analogical reasoning is not deductive. As Si8itone notes:

The choice between competing starting points cabeanade by
logical deduction; it necessarily involves a referetmehe facts
and to standards of justice (however covert) in order wdde
which analogy will give a ‘preferable’ result inglinstant case ....
The decisive element in such cases of conflictindaies is not
logic, therefore, but the pre-logical choice betweba starting
points, that is, the premises .... The syllogism dagscome into
play until after the choice is ma8@.

45 Jaffe, above n 9, 36.

46 E H Levi,An Introduction to Legal Reasonir($948) 1.

47 Hart, above n 28, 127.

48 Cardozo, above n 23, 30.

49 sir A Mason, ‘The Role of the Judge at the Tuirthe Century’, above n 27, 56-7.
50 Dicey, above n 13, 364.

51 Dworkin,Law’s Empire above n 35, generally and ch 7 in particular.

52 3 stoneThe Province and Function of Laf@961) 139-40.
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Analogical reasoning is also not truly inductivethalgh the
direction is from the particular to the genéral.

Although no analogy is compelling in a purely Iagicsense as
leading to a necessary conclusion, nevertheleddpgd notes, ‘as a
practical matter human beings do reason by anakgy find this a
useful way of arriving at normative or practicatidgons’>4

Apart from using analogical reasoning, which Carddescribes as
the rule of analogy or the method of philosophy, Gaodalso

identifies three other methods to guide the salacbf a rule or
principle to be applied to a new case. Cardozo rebsethat the
directive force of a principle may be exerted alahg line of

historical development (the method of evolutiodying the line of

customs of the community (the method of traditicar)d along the
lines of justice, morals and social welfare, the esaof the day (the
method of sociologyd>

Salmond suggests that, in cases involving novehtpaf law, the
judge must look, not only at existing law on rethtepics, but also
at ‘the practical social results of any decision hekes and at the
requirements of fairness and justi®®’.To similar effect, Sir
Anthony Mason says that judges ‘must have an eyeetqustice of
a rule, to the fairness and the practical efficacysobperation in the
circumstances of contemporary society’.

Sometimes these factors point to the same conclugibrother
times, each may pull in different directions. In this event, the judge
will need to weigh the factors one against the otred decide
between them. Salmond notes, ‘[tlhe rationality bé tjudicial
process in such cases consists in fact of explienigg consciously
weighing the pros and cons in order to arrive atoaclusion’>8

53 Levi, above n 46, 27, see also the quote fronstAtlie at 1, fn 2. See also Fitzgerald,
Salmond on Jurisprudencabove n 11, 185.

54 MDA Freemanlloyd’s Introduction to Jurisprudeng@" ed, 2001) 1409.
55 cardozo, above n 23, 30-1.

56 Fitzgerald Salmond on Jurisprudencabove n 11, 188.

57 sirA Mason, ‘Future Directions in Australian Lawbove n 40, 21.

58 Fitzgerald, Salmond on Jurisprudenceabove n 11, 188. See also Sir A Mason,
‘Legislative and Judicial Law-Making: Can We Locaa Identifiable Boundary?’,
above n 27, 64.
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Indeed, this explicit rationalisation is the hallkhaf adjudicatioh®
and is crucial to the judicial decision making prsss?

An illustration of development of a rule or prin@mlong the line of
logical progression, that is, the use of the ruleanélogy, is the
series of decisions of the Land and EnvironmentrCof New
South Wales holding that the principles of ecolatiycsustainable
development (ESD) are relevant matters to be cersill in
determining an application for approval to carry dewelopment
that is likely to impact the environment.

The first case in which one of the principles of ESamely the
precautionary principle, arose wagatch v National Parks and
Wildlife Serviceéfl A local council granted development consent to
itself to construct a link road through native vegen. The road
construction was likely to take or kill endangeredifa The
Council applied to the National Parks and WildlBervice for a
licence to take or kill endangered fauna under tiem tapplicable
provisions of theNational Parks and Wildlife Act 197SW). The
Service granted the licence but an objector appedaldgtie Court
against the decision.

The appeal was by way of merits review of the Seiwidecision to
grant the licence. One issue on the appeal was wh#taeCourt,
exercising the functions and discretions of theviger could take
into account the precautionary principle.

The National Parks and Wildlife Act 197@NSW) at that time did
not expressly refer to any of the principles of ESfizluding the
precautionary principle, either in the specificationtloé matters
required to be considered or in the objects of thet.62
Nevertheless, the then applicable s 92C ofNa&onal Parks and
Wildlife Act 1974(NSW) required the Court to take into account on
an appeal the public submissions made, some of wiachargued
that the precautionary principle was appropriate tacése, and any
other matter which the Court considers relevantjciwhhaving

59 Fuller, above n 12, 365-72, 377.
60 Jaffe, above n 9, 37-8.
61 (1993) 81 LGERA 270.

62 TheNational Parks and Wildlife Act 197 SW) was subsequently amended so as to
refer to the principles of ESD: see s 2A(2).
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regard to the subject matter, scope and purposbeofct, would
include the precautionary principle. In additiometLand and
Environment Court Act 197@NSW) provided that the Court on an
appeal is to have regard to ‘the circumstances ofsa ead the
public interest®3

Stein J held that, while there was no express pi@virequiring
consideration of the precautionary principle, neveedlit was a
relevant matter to be considered by means of thetatutory
provisions and having regard to the subject matsegpe and
purpose of the A&*

The issue subsequently arose under a different enatriee
Environmental Planning and Assessment Act 19N$SW), in
Carstens v Pittwater CoundP By this time, that Act had been
amended to add the encouragement of ESD as an objbet Act56
However, the list of matters in s 79C(1) that a ssm authority
(including the Court on a merits review appealjequired to take
into account in determining a development application did not
expressly refer to the principles of ESD, althotighlist did include
‘the public interest’ (s 79C(1)(e)).

A commissioner of the Court had dismissed the apptis appeal
against the refusal of the local Council to apprawiwelling house
and associated work. Critical to the commissioner’ssg@t was his
holding that the Act required the principles of EfDbe a factor in
the consideration of a development application uride Act. The
applicant appealed on a question of law to a junfgdae Court. To
succeed in establishing an error of law, the applibaot to show
that the principles of ESD were an irrelevant mattieat the
commissioner was bound to ignore.

Lloyd J held that the principles of ESD could ne $aid to be
irrelevant for two reasons: first, it is not an irreleivaansideration
for a decision maker to take into account a matéating to the
objects of the Act, one of which is to encourag®EBd, secondly,

63 | and and Environment Court Act 1979SW) s 39(4).

64 | eatch v National Parks and Wildlife Servid®93) 81 LGERA 270, 282-3.
65 (1999) 111 LGERA 1.

66 Environmental Planning and Assessment Act I®/WV) s 5(a)(vii).
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one of the considerations expressly mentionedés public interest’
and it is in the public interest, in determining davelopment
application, to give effect to the objects of thet &

The rule that a principle of ESD may be consideredeurthe
heading of ‘the public interest was therefore $pwsed to a
different statutory enactment and cast as a noglewvant
consideration.

In the next case;lutchison Telecommunications (Australia) Pty Ltd
v Baulkham Hills Shire CoungdP Pain J held that the precautionary
principle is a relevant consideration under s 79€ tbe
Environmental Planning and Assessment Act {8/&W), given the
reference to ESD in the Act’s objeésAlthough Pain J stated that
this approach was also taken by Lloyd JQdarstens v Pittwater
Council in fact, Pain J's decision was an extension aiydl J's
decision. Lloyd J had held that the principles &LCEwere not
irrelevant matters under s 79C(1) (which is different to holding that
they were relevant matters). Pain J extended thisotd that the
principles of ESD were relevant matters under s(TRC

Pain J also had regard to the definition of the precaayoprinciple
given in another statute, namely in s 6(2) of Bretection of the
Environment Administration Act 199lSW), to give content to the
relevant matter to be considered, the precautiopeangiple, under
the Environmental Planning and Assessment Act 1(@®¥SW).70 At
that time, there was no definition of the princgplef ESD in the
Environmental Planning and Assessment Act 19R&EW).
Subsequently, a definition was inserted which adbpe Pain J had
held was appropriate, the definition in s 6(2) e Protection of the
Environment Administration Act 199lSW)./1

In BGP Properties Pty Ltd v Lake Macquarie City Coureil
McClellan J examined in detail whether the princigé&£SD were

67 cCarstens v Pittwater Coundil999) 111 LGERA 1, 25 [74].

68 [2004] NSWLEC 104 (26 March 2004).

69 |pid [26].

70 Ibid.

71 See nowEnvironmental Planning and Assessment Act 1®/®W) s 4(1).
72 (2004) 138 LGERA 237.
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relevant matters to be considered when determiainigvelopment
application under th&nvironmental Planning and Assessment Act
1979 (NSW). The judgment does not refer to Pain J's siegiin
Hutchison Telecommunications (Australia) Pty Ltd wiBham Hills
Shire Council McClellan J agreed with Lloyd J's conclusion in
Carstens v Pittwater Coungif but went further to hold that

by requiring a consent authority (including the Court)hive
regard to the public interest, [s 79C(1)(e)] of the EP&A Act
obliges the decision maker to have regard to the mpliexiof
ecologically sustainable development in cases whissies
relevant to those principles ariée.

Again, this holding is cast in positive terms (ienciples of ESD
are relevant matters to be considered), not théldmegative terms
that Lloyd J had used (the principles of ESD ar¢ in@levant
matters).

In arriving at the conclusion that the principles&8D are relevant
matters, McClellan J had regard to a variety ofrsesi of law, both
domestic and international. Domestic sources ofiteskuded other
statutes referring to the principles of ESD, quegislative policy
documents, persuasive precedents in prior decisiotihe €Court and
of courts in other Australian jurisdictions whileethnternational
sources of law consisted particularly of internadilosoft law on the
principles of ESD.

Subsequent cases have affirmed the rule that had Inesn

articulated by these cases, that the principles of B&Drelevant
matters to be considered by a consent authority whiemndi@ing a

development application under Part 4 of tsvironmental

Planning and Assessment Act 19REBW), under the rubric of the
‘public interest’7®

73 |pid 257 [101].

74 |bid 263 [113].

75 Pport Stephens Pearls Pty Ltd v Minister for Infrasture and Planning[2005]
NSWLEC 426 (15 August 2005), [54Telstra Corporation Ltd v Hornsby Shire
Council (2006) 146 LGERA 10, 38121]—-[124]; Minister for Planning v Walker
[2008] NSWCA 224 (24 September 2008), [42]-[43].
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The next phase in the evolution of the rule came whenssue had
to be determined with respect to applications forreygd under a
different part of theEnvironmental Planning and Assessment Act
1979 (NSW), namely Part 3A concerning major infrastruetand
other projects. The prior decisions had concernedeldpment
applications under Part 4. As noted, one of théermthat a consent
authority is required to consider in determiningdavelopment
application is the public interest in s 79C(1)(e)contrast, Part 3A
is spare in its express specification of matterseactnsidered by
the Minister in determining an application undeistRart. There is
no express specification of the public interest asrekevant
consideration.

In Gray v Minister for Planning® Pain J held that, notwithstanding
the absence of express specification that the puttirest or the
principles of ESD are to be considered, nevertheless is an
implied obligation to consider these matters@ray, the decision
challenged was that of the Director-General to piccéhe
proponent’s environmental assessment as adequatdhgssing the
Director-General’'s requirements. Pain J held that thescior-
General was required to exercise the discretionoaghether to
accept the proponent’s environmental assessmengcaordance
with the objects of the Act, which include the encounaget of the
principles of ESD.’ Pain J also accepted the applicant’s argument
that the Director-General was required to take iatzount the
public interest and that consideration of the publterest included
encouragement of the principles of EBD.

By this decision, the rule was extended from decisiorder Part 4
of the Environmental Planning and Assessment Act 1®¥/SW) to

one type of decision under Part 3A of that Act. Tieat extension
came inWalker v Minister for Planning® Biscoe J held that the
principles of ESD were relevant matters to be cared in another

76 (2006) 152 LGERA 258.

77" The NSW Court of Appeal, in a subsequent casegdied with the view of Pain J
that a failure to consider any one of the objedtthe Act, including encouragement
of ESD, renders void a Minister's decision: $éiaister for Planning v Walkej2008]
NSWCA 224 (24 September 2008), [55].

78 |bid 291 [114]-[115].

79 (2007) 157 LGERA 124.
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type of decision under Part 3A of the Act, namdhattof the
Minister in approving a concept plan. Biscoe J'asmning seized
upon the rule developed in prior decisions conceriitart 4 of the
Act that the public interest can include the pritespof ESD, and
extended it to the circumstances of the exercise ofsthwitory
power there in question. Biscoe J noted that s 7*HOthe
Environmental Planning and Assessment Act 1(®/&W) mandates
that the Minister must consider, when approving a qoingkan, the
Director-General's report on the project and the rspand
recommendations contained in the report. Clause d@Bthe
Environmental Planning and Assessment Regulatiord ZB&W)
requires the Director-General to include in the refamy aspect of
the public interest that the Director-General comsdelevant to the
project’. Biscoe J held that the reference to ‘pulriterest’ in cl 8B
includes the principles of ES®.0n appeal, the NSW Court of
Appeal reversed the result, but upheld certain aspet the
reasoning of Biscoe 8. Hodgson JA (with whom Campbell and
Bell JJA agreed) held that it is a condition of vilicbf the exercise
of powers under th&nvironmental Planning and Assessment Act
1979(NSW) that the Minister consider the public instréAlthough
that requirement is not explicitly stated in the Atis so central to
the task of a Minister fulfilling functions under tiAet that it goes
without saying. Any attempt to exercise powers imok a Minister
did not have regard to the public interest could m®tabona fide
attempt to exercise the powéfsConfirmation is to be found in
clause 8B of theEnvironmental Planning and Assessment
Regulation 200GqNSW)83 That regulation bore on the construction
of the legislation because Part 3A of the Act and RAr of the
Regulation (containing cl 8B) constituted a singtleme and were
introduced togethei* Confirmation is also to be found in s 79C of
the Act, dealing with development consents by conaattiorities,
which specifies the public interest as a factor & thken into

80 |bid 189 [154].

81 Minister for Planning v Walkef2008] NSWCA 224 (24 September 2008).
82 |bid [39].

83 |bid [40].

84 |bid [36]—[37].
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account> Hodgson JA agreed with the earlier decisions efltAnd
and Environment Court, summarisedTielstra Corporation Limited

v Hornsby Shire Coung# that in respect of a consent authority
making a decision in accordance with s 79C of the &watl a court
hearing a merits appeal from such a decision, coraidarof the
public interest embraces ESDHodgson JA then held that:

the principles of ESD are likely to come to be seesaplainly an
element of the public interest, in relation to mostndt all
decisions, that failure to consider them will beeorstrong
evidence of failure to consider the public interasd/or to act
bona fidein the exercise of powers granted to the Ministerd
thus become capable of avoiding decisighs.

However, because this was not already the situatidine time when
the Minister made his decision to approve the cphpéan in that
case some years before, the decision could not bdealvon that
basis. Hence, the Court of Appeal allowed the apaed set aside
the orders of Biscoe®).

This line of decisions illustrates the process a@jidal progression
by which a rule can be extended by reasoning frase tacase.

V INTERPRETING THE LAW

The second step involved in adjudication is interpgethe law, that
is, determining its meaning and intended scope. Tds& arises
commonly where the rule of law has its source in stafwhether
primary or subordinate), but can also arise undecaonemon law.

The need for judicial interpretation of the law arisasd variety of
reasons. First, all rules involve classifying pafacucases as
instances of general terms. For any rule it is jpdesgd distinguish
clear central cases, where the rule certainly apmes,.cases where

85 |pid [40].

86 (2006) 67 NSWLR 256, 268 [121]-[124]; 146 LGERA BJ-38.

87 Minister for Planning v Walkef2008] NSWCA 224 (24 September 2008),
[42]-[43].

88 |bid [56].

89 |bid [56], [64].
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there is doubt as to when the rule applies, themghb®asons both
asserting and denying that it applies. Hart says that

[n]othing can eliminate this duality of a core of carta and a
penumbra of doubt when we are engaged in bringiagicular
situations under general rules. This imparts tawd#s a fringe of
vagueness or ‘open texture’ 99,

Secondly, indeterminacy arises from the need to asknary
English words. Drafters of a statute, however expete no special
resources at their command to express the core ingeah both
substantive and definitional provisions, excepsthavailable to any
user of the language. Lon Fuller eloquently condetres dilemma
as follows:

In projecting his intention into the future he musdtelthe layman,
launch on the shifting currents of life a fragilesgsel of words
built from the materials that are available to goee9!

The English language is indeterminate and ‘irredycibpen
textured’92 Just like the rules, words used to formulate thesrghn
be seen to contain a core of certainty and a peraunfitdoub£3

Thirdly, legislators can have no knowledge of alé thossible
combinations of circumstances which the future maygb As Hart
notes ‘[tlhis inability to anticipate brings with i relative
indeterminacy of aim® It is impossible to have ‘a complete
legislative provision in advance covering every ecasand
authoritative extra-judicial interpretatio?f.

Fourthly, the rules, whether in statutes or the comitaw, may use
very general standards, such as reasonablenesss$awnevhat is

90 Hart, above n 28, 123. See also Levi, above 1286,
91 Fuller,Anatomy of the Layabove n 39, 23.

92 Hart, above n 28, 128.

93 |pid 123; Freeman, above n 54, 1390.

94 Hart, above n 28, 128.

95 pound The Spirit of the Common Lawbove n 6, 179, see also 174. See also Pound,
Introduction to the Philosophy of Lawbove n 19, 51.
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just and equitable, thereby incorporating extrallegams into the
law. These standards are predicated, Julius Stone ‘sey$act-
value complexes, not on mere fad&'For this reason, the use of
these standards enables changes in society’s values ‘takee
bodily into the law?7 As Oliver Wendell Holmes pointed out, the
standards direct the court to ‘derive the rulee¢applied from daily
experience®® The standards, therefore, ‘are relative to time and
place’®® The result, Stone observes, is that ‘[ijn such casd®ie
standards are properly administered the “propostionlaw” will
vary in content from time to timé?0

Finally, there is indeterminacy inherent in the comnfewy system
of precedent?1

The task of interpreting the law is a necessary entiof the judicial
function. As Marshall CJ memorably pronounced Niarbury v
Madison02 ‘[I]t is emphatically the province and duty of the
judicial department to say what the law %23 This task includes
stating authoritatively what the words of a statuteme

In undertaking the task of interpretation, the Court will be guided by
the principles of statutory interpretatié®f. There have been, and
still are, different judicial approaches to statytonterpretation. The
three main ones are the literal rule, now callextuedism; the
golden rule, now called contextualism; and the mefchile, now
called purposive interpretatidA® Austin and Pound have discussed

9% Stonel egal System and Lawyers’ Reasonifit364) 264.
97 stoneThe Province and Function of Laabove n 52, 144.

98 O W Holmes, The Common Law(first published 1881, republished by Dover
Publications, 1991) 123.

99 Pound;The Spirit of the Common Laabove n 6, 172.

100 stoneThe Province and Function of Laabove n 52, 144.

101 Hart, above n 28, 134-5; Freeman, above n 540;1B9W ThomasThe Judicial
Process: Realism, Pragmatism, Practical Reasoning Brinciples(2005) 123, 131-
5, 139-63.

102 (1803) 5 US 137.

103 1pid 177.

104 see generally D C Pearce and R S Gedgtestory Interpretation in Australigs" ed,
2006); F BennionStatutory Interpretation: A Cod@™ ed, 2002).

105 Chief Justice J J Spigelman, ‘The Common Law B8ilRights’ (First lecture in the
2008 McPherson Lectures on Statutory Interpretadioth Human Rights, University of
Queensland, Brisbane, 10 March 2008).
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the distinction between genuine or proper interpicia and
spurious or improper interpretatié?®? Genuine interpretation
includes determining which of two or more co-ordinateesuto
apply and what the law-maker intended to presdrsipa given rule.
Spurious interpretation includes meeting deficiena@e excesses in
rules imperfectly conceived or enact®d.Spigelman has explored
the ramifications of legitimate and spurious intetption in the
context of statutory interpretation and human rigPts

In the environmental context, it would be spuriousripretation for
a court to cure what it perceived to be deficienaiethe statute by
making, unmaking or remaking the law to promote bmtter
implement environmental goals, however worthy, sastachieving
ecologically sustainable development. However, thigot to say
that a court cannot adopt a construction of thduttawhich
promotes or better implements environmental gaals do so is
consonant with and required by the principles ofnujee
interpretation. Indeed, courts have, through geninterpretation,
construed many planning or environmental laws to uireq
consideration of the principles of ecologically susable
development. The line of decisions referred to iearis an
illustration109

The effect of the exercise by the court of its intetative role may
be to make law, even though this may be interktitthAs a result
of this incremental process, Fuller observes, ‘no endet@dever
comes from its legislator wholly and fully “made?*1

106 Austin, above n 27, 1023-36; R Pound, ‘Spuricisrpretation’ (1907) &€olumbia
Law Reviewd79.

107 Pound, ‘Spurious Interpretation’, above n 106..38

108 chief Justice J J Spigelman, ‘Legitimate and &wsrInterpretation’ (Third lecture in
the 2008 McPherson Lectures on Statutory Interpogtaand Human Rights,
University of Queensland, Brisbane, 12 March 2008).

109 A more complete discussion of cases implemerttiegprinciples of ESD can be found
in Justice B J Preston, ‘The Role of the Judiciamy Promoting Sustainable
Development: The Experience of Asia and the Padi#005) 9Asia Pacific Journal
of Environmental Lavt09.

110 Hart, above n 28, 274; Freeman, above n 54, 1804thern Pacific Co v Jensen
(1917) 244 US 205, 221 (Holmes Beelong Harbour Trust Commissioners v Gibbs
Bright & Co(1974) 129 CLR 576, 583 (Privy Council).

111 Fuller,Anatomy of the Layabove n 39, 85-6.
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VI APPLICATION OF THE LAW

As | have observed above, through the first twpstf finding and
interpreting the law, the judge identifies the velet rule of law
which is the major premise in the model of syllagiseasoning
usually involved in adjudication. The rule of law typically states that
in a given factual situation certain rights, obtigas or liabilities
exist.

The third step, of applying the law so found andrpreted to the
matter, encompasses two stages. The first stage isddhe facts
relevant to that identified rule of law. The factsritity the minor
premise. The duty of the court in determining questions of fact ‘is to
exercise its intellectual judgment on the evidence submitted to it in
order to ascertain the truth!2 The second stage is to apply the
identified rule of law (the major premise) to thetfaas found (the
minor premise) and ‘a determination of the existemmcenon-
existence of rights, obligations and liabilitiesexges to support the
award or refusal of remedies as the case ma¥lbe’.

In this second stage, consideration needs to be givevhether the
applicable law accords a judicial discretion as ® riemedy, relief
or punishment, if any, to be granted by the couripion application
of the law to the facts of the matter, a breach of @amewere to be
found. The judicial discretion may have its sournesiatute, the
common law or in equity. The duty of the court in taet of judicial
discretion is to exercise its moral judgment asvhat is right, just,
equitable or reasonable in the cdseThe exercise of the judicial
discretion permits individualisation in the apptioa of the lant1>

In the environmental law context, statutes commoniyngea court
that has found a breach of the statute to maké ‘suter as it thinks
fit' to remedy or restrain the breaéH Such a phrase empowers the

112 Fitzgerald Salmond on Jurisprudencabove n 11, 70-1.

113 justice R French, ‘Dolores Umbridge and Policy@gal Magic’ (2008) 8ZAustralian
Law Journal322, 328.

114 Fitzgerald Salmond on Jurisprudencabove n 11, 68-9, 70-1.

115 pound,Introduction to the Philosophy of Lawabove n 19, 53, 56, 63. See also Chief
Justice A M Gleeson, ‘Individualised Justice — thely Grail’ (1995) 69Australian
Law Journal421.

116 See, for exampl&nvironmental Planning and Assessment Act I®W) s 124(1).
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court ‘to mould the manner of its intervention in Iscway as will
best meet the practicalities as well as the justitehe situation
before it’'117 The discretion extends to withholding relief if the court
does not think any order is fit to remedy or restthabreach18

The court may take into account a range of condides
pertaining to both private interests of the paréied third parties, as
well as the public interest. A breach of a planning@mvironmental
law involves a breach of a public duty; the ordetgvelopment and
use of the environment is in the public intefé8t.Obligations
imposed on public authorities to assess and apprppécations
under planning or environmental laws also impose public duties and
are important in the public interésf The subject matter of the
litigation may itself raise issues concerning thebljgu interest.
Natural resources such as the air, waterways, foeestsnational
parks can be seen, to use the language of the Ramarasres
publicae being held by the government in trust for the bieradf
present and future generatidd$.The concept of the public trust
was invoked by Stein J iWilloughby City Council v Minister
Administering the National Parks and Wildlife #étin relation to
national parks. His Honour used this concept to ctejte
submission, made by the government agency that &éad found to
have acted ultra vires in approving a building imaéional park, that
the Court should withhold declaratory and injunetielief123

117 F Hannan Pty Ltd v Electricity Commission (NSW) @Y¢1985) 66 LGERA 306, 311
(Street CJ).

118 |pig (Street CJ). See al$@arringah Shire Council v Sedev¢ito87) 10 NSWLR 335,
338-41;ACR Trading Pty Ltd v Fat-Sel Pty L(t1987) 11 NSWLR 67, 82-3.

119 warringah Shire Council v Sedev¢k987) 10 NSWLR 335, 339.

120 Willoughby City Council v Minister AdministeringetiNational Parks and Wildlife Act
(1992) 78 LGERA 19, 34.

121 Pound,Spirit of the Common Lawabove n 6, 202-3; J L Sax, ‘The Public Trust
Doctrine in Natural Resource Law: Effective Judiciatervention’ (1970) 68
Michigan Law Reviewl71.

122 (1992) 78 LGERA 19, 34.

123 gee further, T Bonyhady, ‘A Usable Past: The Rubfust in Australia’ (1995) 12
Environmental and Planning Law Journz29.
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VII CONCLUSION

Adjudication of environmental disputes does nohdtan a unique
position, separate from the adjudication of othepdies. The art of
judging environmental disputes involves the sanwhrimue and
logic as judging other disputes. The role of the gudg simply, to
uphold and apply the law. This task involves the stepfinding,
interpreting and applying the law. There are, in eacthede steps,
leeways of choice. But the choices are constraidedges must
adjudicate in accordance with principle and reasorhniqoe and
logic, to ensure consistency and predictability, apdblic
confidence, in the administration of justice.

Volume 12 — 2008 -127 -



Brian J Preston

-128 - Southern Cross University Law Review



