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Introduction

1. The internationally accepted principles of ecologically sustainable
development are those adopted at the 1992 Earth Summit (the United Nations
Conference on Environment and Development) in Rio de Janeiro attended by
representatives of 172 countries including Australia. In New South Wales
those principles have been incorporated in almost identical form in s 6(2) of
the Protection of the Environment Administration Act 1991, which has been
adopted by reference in s 4(1) of the Environmental Planning and Assessment
Act 1979 (NSW) (EPA Act) and other NSW statutes. Section 6(2) provides:

...ecologically sustainable development requires the effective
integration of economic and environmental considerations in
decision-making processes. Ecologically  sustainable
development can be achieved through the implementation of
the following principles and programs:

(&) the precautionary principle—namely, that if there are
threats of serious or irreversible environmental damage,
lack of full scientific certainty should not be used as a
reason for postponing measures to prevent environmental
degradation.

In the application of the precautionary principle, public
and private decisions should be guided by:

(i) careful evaluation to avoid, wherever practicable,
serious or irreversible damage to the environment,
and

(i) an assessment of the risk-weighted consequences of
various options,

(b) inter-generational equity—namely, that the present
generation should ensure that the health, diversity and



productivity of the environment are maintained or
enhanced for the benefit of future generations,

(c) conservation of biological diversity and ecological
integrity—namely, that conservation of biological
diversity and ecological integrity should be a
fundamental consideration,

(d) improved valuation, pricing and incentive mechanisms—
namely, that environmental factors should be included in
the valuation of assets and services, such as:

(i) polluter pays—that is, those who generate pollution
and waste should bear the cost of containment,
avoidance or abatement,

(ii) the users of goods and services should pay prices
based on the full life cycle of costs of providing goods
and services, including the use of natural resources
and assets and the ultimate disposal of any waste,

(i) environmental goals, having been established,
should be pursued in the most cost effective way, by
establishing incentive structures, including market
mechanisms, that enable those best placed to
maximise benefits or minimise costs to develop their
own solutions and responses to environmental
problems.

2. One of the objects of the EPA Act is to encourage ESD: s 5(a)(vii). In other
NSW statutes the ESD requirement has been expressed differently and,
sometimes, arguably more strongly. For example, the National Parks and
Wildlife Act 1974 (NSW) s 2A(2) provides that its objects “are to be achieved
by applying” the principles of ESD.

3. In 2007 | attended the 5™ Worldwide Colloquium of the IUCN Academy of
Environmental Law in Brazil. Held 15 years after the Earth Summit, its theme,
appropriately enough, was “Rio+15: A Legal Critique of Ecologically
Sustainable Development”.  The colloquium was mainly attended by
academics, from many countries. The novelty of recognised ESD principles,
their generality and their lofty language are fertile ground for scholars. The
great variety of topics collected under the banner of ESD can be seen in the

titles of the many papers delivered at the colloquium, which | have listed in the



schedule to this paper. | delivered a paper entitled “Ecologically Sustainable

Development: Legislation and Cases in New South Wales”.

4. Much of my paper came to be incorporated in my climate change judgment
later the same year, Walker v Minister for Planning [2007] NSWLEC 741,
(2007) 157 LGERA 124, which was updated in my recent climate change
judgment in Aldous v Greater Taree Council [2009] NSWLEC 17.

ESD and the Courts

5. The work of the courts is to decide concrete cases within the general
principles of ESD. Yet, as Justice Oliver Wendell Holmes said, “General
principles do not decide concrete cases”. Lochner v New York 198 US 48, 69
(1908). Therefore it is necessary for the courts to work out the general ESD
principles more specifically, through judgments at the points of application.
Beneath the overarching general principles of ESD, a body of precedent is
being developed which, in time, should lead to more specific sub-principles to

guide the rational and consistent determination of different kinds of cases.

6. The principles of ESD have been considered in a significant number of cases
in a wide range of circumstances, including the protection of endangered
species, development approvals for coal mines and power stations, and the
protection of coastal areas from storm damage. However, the High Court of

Australia is yet to adjudicate on an ESD case.

7. In Australia, ESD litigation has so far been confined to administrative law,
whether judicial review or (where available) merits appeals. Judicial review
grounds include: error of law, failure to have a requisite state of mind required
as a condition precedent to exercise of power, failure to consider mandatory
relevant matters, failure to attribute statutorily required weight or priority to a
relevant matter, and non-compliance with procedural requirements.
Particularly in the area of climate change litigation, potential remedies for
environmental damage and misrepresentation may be provided by tort actions
in nuisance, negligence and conspiracy; actions for misrepresentation in tort,
contract and under the Trade Practices Act 1974 (Cth) and Fair Trading Act



(1987) (NSW); and actions for infringing human rights by pollution contrary to
international conventions: see Preston J, “Climate Change Litigation” (2009)
9(2) The Judicial Review 205.

8. ESD principles and the Australian and overseas cases were reviewed by me
in Walker at [85] — [119] and Aldous at [34]. In Walker | annexed a list of all
NSW and Commonwealth statutes which referred to ESD. They were also
reviewed by Preston J in Telstra Corp Ltd v Hornsby Shire Council [2006]
NSWLEC 133, (2006) 67 NSWLR 256 (a merits appeal in which development
consent was granted for the installation of telecommunications equipment and
a base station on the roof of a club) and Taralga Landscape Guardians Inc v
Minister for Planning [2007] NSWLEC 59, (2007) 161 LGERA 1 (a merits
appeal in which development of a large wind farm was approved). See also
Preston J, “The Role of the Judiciary in Promoting Sustainable Development:
The Experience of Asia and the Pacific” (2005) 9 Asia Pacific Journal of
Environmental Law 109, and Preston J, “Climate Change Litigation”
(2009) 9(2) The Judicial Review 205.

9. Over the last few years the most topical field for the application of ESD
principles has been climate change. Climate change litigation and the public
interest in climate change have been stimulated by a number of important
events: the UK Stern Review Report on The Economics of Climate Change in
2006; the Fourth Assessment Report of the United Nations’ International
Panel on Climate Change (IPCC) in 2007; Australia’s ratification of the Kyoto
Protocol in 2008; the Garnaut Climate Change Review in 2008; and the
pending Commonwealth bill for an Australian carbon trading emissions
scheme. In addition, a United Nations Climate Change Conference is to be
held in Copenhagen in 7-18 December 2009.

10.Climate change cases fall into two broad categories. Those concerned only
with the effect of climate change irrespective of the causes (eg coastal
erosion), and those also concerned with anthropogenic causes (eg coal fired

power stations and coal mines).



11.Climate change cases are dependent upon a sound scientific basis for the
proposition that climate change is occurring and threatens serious or
irreversible environmental damage. Climate change cases concerned with
anthropogenic causes are also dependent upon a sound scientific basis for
the proposition that there are anthropogenic causes. A sound scientific basis
for both propositions has been provided by the IPCC’s Fourth Assessment
Report. It says that climate change is real and dangerous and has
anthropogenic causes. | examined that IPCC report in Walker at [125] and in
Aldous at [36] — [38]. The IPCC comprises hundreds of leading climate
change scientists from many countries. It is fair to say that the consensus of
most climate change scientists is reflected in its Fourth Assessment Report.
The Report brings the precautionary principle of ESD into play. Lack of full
scientific certainty is not a reason for doing nothing to prevent environmental

degradation.

12.The most authoritative United States climate change case is the decision of
the Supreme Court of the United States in Massachusetts v Environmental
Protection Agency 549 US 1 (2007). The State of Massachusetts and others
petitioned the Environmental Protection Agency (EPA) to regulate the
emission of greenhouse gases, including carbon dioxide, from new motor
vehicles under the Clean Air Act. Greenhouse gases are air pollutants. The
Act required the EPA to prescribe standards applicable to the emissions of air
pollution from new motor vehicles in the event that it formed a judgment that
such emissions cause or contribute to air pollution reasonably anticipated to
endanger public health or welfare. The EPA denied the petition, explaining
that it lacked statutory authority to regulate such emissions and that, even if it
had such authority, it would decline to exercise it. The applicants sought
judicial review of the EPA’s denial. They were successful in the Supreme
Court which held (reversing a circuit court decision) that the EPA possessed
authority to regulate such emissions and had failed to provide a “reasoned
explanation” for its conclusion that it would not regulate such emissions even if
it possessed the authority to do so. The majority commenced their judgment

by stating:



“A well-documented rise in global temperatures has coincided
with a significant increase in the concentration of carbon
dioxide in the atmosphere. Respected scientists believe the
two trends are related. For when carbon dioxide is released
into the atmosphere, it acts like the ceiling of the greenhouse,
trapping solar energy and retarding the escape of reflected
heat. It is therefore a species — the most important species — of
a greenhouse gas.”

The majority held:

“The harms associated with climate change are serious and
well recognized. Indeed, the NRC [National Research Council]
Report itself—which EPA regards as an objective and
independent assessment of the relevant science...identifies a
number of environmental changes that have already inflicted
significant harms, including the global retreat of mountain
glaciers, reduction in snow-cover extent, the earlier spring
melting of rivers and lakes, [and] the accelerated rate of rise of
sea levels during the 20th century relative to the past few
thousand years...”

The majority concluded:

“Nor can EPA avoid its statutory obligation by noting the
uncertainty surrounding various features of climate change and
concluding that it would therefore be better not to regulate at
this time...If the scientific uncertainty is so profound that it
precludes EPA from making a reasoned judgment as to
whether greenhouse gases contribute to global warming, EPA
must say so. That EPA would prefer not to regulate
greenhouse gases because of some residual uncertainty...The
statutory question is whether sufficient information exists to
make an endangerment finding.

In short, EPA has offered no reasoned explanation for its
refusal to decide whether greenhouse gases cause or
contribute to climate change. Its action was therefore arbitrary,
capricious, ...or otherwise not in accordance with law...”

Even the dissentients acknowledged that:

“Global warming may be a crisis, even the most pressing
environmental problem of our time...Indeed it may ultimately
affect nearly everyone on the planet in some potentially
adverse way, and it may be that governments have done too
little to address it’.”



Land and Environment Court of NSW

13.The Land and Environment Court of New South Wales, a superior court of
record with a civil and a criminal statutory jurisdiction, has delivered a
substantial number of ESD judgments. Its ESD cases have nearly all been in
its civil jurisdiction, on which | will focus. The Court’'s civil jurisdiction is
unusual in that it includes not only conventional judicial review and civil
enforcement, but also merits appeals from refusals of development consents
or modifications of development consents under Part 4 of the EPA Act.
However, its merits appeals jurisdiction does not extend to appeals from
decisions of the Minister for Planning under Part 3A of the EPA Act
(introduced in 2005), which relates to major infrastructure projects. In relation

to Part 3A matters, the Court’s jurisdiction is limited to judicial review.

14.These niceties of the Land and Environment Court’s jurisdiction are essential
to an understanding of its ESD decisions. In a merits appeal, the Court stands
in the shoes of the administrative decision-maker and decides the case on the
merits: s 39 Land and Environment Court Act 1979. In a judicial review case,
on the other hand, the Court is limited to deciding whether a decision-maker
has acted unlawfully; for example, by failing to take into consideration any
relevant ESD principle which a statute mandates that the decision-maker must

take into consideration.

15. A consent authority — and the Land and Environment Court on a merits appeal
— is obliged to take relevant ESD principles into consideration when
considering a development application under Part 4 of the EPA Act. That is
because s 79C in Part 4 requires a consent authority to take into consideration
the public interest, which has been interpreted to include the principles of
ESD.

16. Although Part 3A of the EPA Act, which is concerned with major infrastructure
projects, does not include an equivalent provision, it was held in Walker both
by myself and by a majority of the Court of Appeal (the third member
expressing no view) that the Minister is also bound to take into consideration



the public interest (which includes relevant principles of ESD) when granting

development approval under Part 3A.

17.A significant issue can be whether the decision-maker is obliged to consider
the principles of ESD at the level of particularity for which the applicant
contends. A judicial review challenge failed for this reason in Drake-Brockman
v Minister for Planning [2007] NSWLEC 490, (2007) 158 LGERA 349. That
was a challenge to the validity of a concept plan approval for a large
redevelopment of a former brewery site at Chippendale. The applicant
contended that, although the Minister had specifically considered ESD and
greenhouse gas emissions, the approval was nevertheless invalid because
the Minister had not carried out a quantitative analysis. Jagot J held that the
challenge failed because, assuming the Minister was obliged to consider ESD,
he was under no obligation to do so at that level of particularity.

18. Environmental activists have brought many important judicial review cases in
the Land and Environment Court. Environmental activists may seek judicial
review pursuant to the open standing provision in s 123 of the EPA Act, which

relevantly provides:
“123 Restraint etc of breaches of this Act

(1) Any person may bring proceedings in the Court for an order to
remedy or restrain a breach of this Act, whether or not any right of that
person has been or may be infringed by or as a consequence of that
breach.

(2) Proceedings under this section may be brought by a person on his
or her own behalf or on behalf of himself or herself and on behalf of
other persons (with their consent), or a body corporate or
unincorporated (with the consent of its committee or other controlling
or governing body), having like or common interests in those
proceedings.”

19. Environmental activists who brings judicial review proceedings bear the risk of
an adverse costs order if they lose. Therefore, costs can be a deterrent.
However, that risk has been mitigated by the Court’s discretion not to award
costs (or to limit the award of costs) in public interest cases where there are

also special circumstances, as recognised by the High Court in Oshlack v



Richmond River Council [1998] HCA 11, (1998) 193 CLR 72. More recently,
the Court has adopted a unique public interest costs rule in r 4.2 of the Land

and Environment Court Rules 2007, which provides:

“4.2 Proceedings brought in the public interest

(1) The Court may decide not to make an order for the payment of
costs against an unsuccessful applicant in any proceedings if it
is satisfied that the proceedings have been brought in the public
interest.

(2) The Court may decide not to make an order requiring an
applicant in any proceedings to give security for the
respondent’s costs if it is satisfied that the proceedings have
been brought in the public interest.

(3) In any proceedings on an application for an interlocutory
injunction or interlocutory order, the Court may decide not to
require the applicant to give any undertaking as to damages in
relation to:

(@ the injunction or order sought by the applicant, or

(b)  an undertaking offered by the respondent in response to
the application,

if it is satisfied that the proceedings have been brought in the
public interest.”

20.The application of ESD principles in the Land and Environment Court of NSW
is illustrated by four recent cases: Gray v Minister for Planning [2006]
NSWLEC 720, (2006) 152 LGERA 258, Walker, Aldous and Anderson v
Director General of the Department of Environment and Climate Change
[2008] NSWCA 337.

21.In Gray it was held that downstream burning of coal from a proposed coal
mine was a relevant matter for consideration in (a) the environmental
assessment of the mine, and (b) the Director-General’'s decision as to whether
the environmental assessment adequately addressed the Director-General’s
requirements: at [100], [115], [125], [126], [135].

22.Walker and Aldous were climate change cases. At issue in each was whether
the decision-maker was bound to take into consideration the principles of ESD

in relation to climate change and, if so, had failed to do so. Walker was



23.

24,

25.

concerned with a concept plan approval by the Minister for Planning under
Part 3A of the EPA Act. Aldous was concerned with a development consent
under Part 4 of the EPA Act.

In Walker the Minister for Planning granted a concept plan approval for a
major project, a retirement village on a flood affected coastal plain just north of
Wollongong known as Sandon Point. The applicant, Ms Walker, was an
environmental activist who sought judicial review of the Minister's decision,
utilising the open standing provision in s 123 of the EPA Act. | held that the
Minister was bound to take into consideration the public interest, that the
public interest included relevant principles of ESD, that the Minister had failed
to take the relevant ESD principles into account by failing to consider climate
change flood risk, and that, consequently, the concept plan approval was
invalid. | reasoned to the following conclusion at [166]:

“In my opinion, having regard to the subject matter, scope and purpose
of the EPA Act and the gravity of the well-known potential
consequences of climate change, in circumstances where neither the
Director-General's report nor any other document before the Minister
appeared to have considered whether climate change flood risk was
relevant to this flood constrained coastal plain project, the Minister was
under an implied obligation to consider whether it was relevant and, if
so, to take it into consideration when deciding whether to approve the
concept plan. The Minister did not discharge that function.”

The Minister appealed successfully to the Court of Appeal: Minister for
Planning v Walker [2008] NSWCA 224, (2008) 161 LGERA 423. An
application for special leave to appeal to the High Court was refused.

Although Ms Walker did not win that battle, she won the war. That is so for
four reasons. First, a majority of the Court of Appeal (the third member of the
Court expressing no view), after saying that they were surprised and disturbed
that the Minister had not considered the effect of climate change flood risk,
held that it was mandatory that the decision-maker do so at the next stage of
determining any development approval application: at [61] — [62]. Secondly,
the majority indicated that if the concept plan approval had not been granted in
2006 but at some later time, there would be a strong prospect that failure to

consider the effect of ESD would avoid the decision because of a growing

10



26.

27.

public perception that ESD is plainly an element of the public interest: at [56].
Thirdly, the Court of Appeal approved a line of authority in the Land and
Environment Court that, in determining a development application under Part
4 of the EPA Act, the s 79C obligation of a consent authority (and of the Court
on a merits appeal) to consider the public interest includes consideration of
relevant ESD principles: [42] — [43]. Fourthly, although Ms Walker lost the
appeal, the Court of Appeal subsequently declined to order her to pay any
costs because she had brought the proceedings in the public interest and
there were additional special circumstances: Walker v Minister for Planning
(No 2) [2008] NSWCA 334.

A significant matter not brought to the Court of Appeal’s attention in Walker
was that the EPA Act authorises the Minister, when granting concept plan
approval, to dispense with the development approval, environmental
assessment or report which would otherwise be required under Part 3A:
s 75P(1)(c). | venture to suggest that if the Court of Appeal had been seized
of this point, it may have influenced them to uphold my decision. On a literal
reading of the majority judgment, it might be argued that the Minister could
avoid any obligation to take relevant ESD principles into consideration by
dispensing with the requirement to obtain development approval when
granting concept plan approval. The preferable view — and | think the majority
would agree with at least this much — is that if the Minister were to dispense
with the requirement for development approval, then the Minister would be
obliged to take relevant principles of ESD into consideration at the concept
plan approval stage. This is a qualification to the Court of Appeal’s decision

that the Minister does not have to do so at the concept plan approval stage.

Ironically, over the period that the Minister for Planning pursued the appeal in
Walker, contending that he did not have to take climate change flood risk into
consideration in relation to coastal plain development, another arm of the
NSW government was telling councils that they had to do so when considering
development applications under Part 4 of the Act. That was in the Department
of Environment and Climate Change’s published guidelines aimed to assist

councils in the implementation of floodplain risk management plans. The
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28.

29.

guidelines state that “the impacts of climate change and the associated
ramifications...cannot be ignored in decision-making today”, and that “climate
change is expected to have adverse impacts upon sea levels and rainfall
intensities, both of which may have significant influence on flood levels”: see
Aldous at [32].

The Court of appeal confirmed the relevance of the principles of ESD in
Anderson v Director-General of the Department of Environment and Climate
Change [2008] NSWCA 337. This was the latest of a number of cases
brought with mixed success in the Land and Environment Court over several
years by the Andersons, an Aboriginal brother and sister, seeking to prevent a
large residential subdivision development near Angels Beach, Ballina. They
considered the area to be of high significance to Aboriginal people. In this
case they failed both at first instance and on appeal in a challenge to the
validity of a permit under s 90 of the National Parks and Wildlife Act 1974. The
permit allowed the destruction, defacement or damage of Aboriginal places
and objects as part of a large residential subdivision. The Andersons argued
(among other things) that the Director-General had misdirected himself as to
what was required of him in his consideration of an ESD principle, the principle
of intergenerational equity. The Court held that intergenerational equity
requires an evaluative judgment and does not require that all Aboriginal
objects found on land must be conserved for the benefit of future generations
of the traditional custodians of the land: at [85]. The Court held that the
appellants, being dissatisfied with the outcome of the merit assessment
undertaken for the permit, had sought to disguise a challenge to the merits as
a judicial review on the ground of failure to consider relevant matters: at [91].
The Court held that the Director-General in fact gave careful, detailed and
comprehensive consideration to the principle of intergenerational equity from

the perspective of the significance of the Aboriginal objects: at [92].

Finally, I turn to my recent climate change decision in Aldous. That was a
case of judicial review of a council decision to grant consent to a residential
development on a beachfront block at Old Bar beach, near Taree. The claim

was brought by the owner of an adjoining property, located immediately
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behind the subject property (whose real object may have been to avoid view
loss). One of the claimed grounds for judicial review was that the council had
failed to take ESD principles into consideration; in particular climate change
induced coastal erosion. Old Bar beach has been badly eroded by coastal
storms over the last 10 years. It was argued that if erosion continued at the
same rate, then the proposed new residential development could be affected
by erosion in due course. | rejected this ESD ground on the facts (the
applicant succeeded on an unrelated ground). | held that the council was
bound to consider ESD, in particular climate change induced coastal erosion,
but that it had properly done so. Moreover, the proposed residence was to be
built at the rear of quite a deep beachfront block, about as far from the beach
as possible, and was to replace an existing dwelling on the edge of the beach,
which was vulnerable to the coastal erosion. Short of sterilising development

of the block, the development consent seemed not unreasonable.

Conclusion

30.Ultimately, the enforcement of ESD principles depends on the vigilance and
willingness of authorities and concerned persons to litigate where there has
been an actual or threatened breach of ESD principles. The expanding case

law is testament to their efforts.
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