
INFORMATION FOR PARTIES

APPEALS FROM THE CHILDREN’S COURT

IN CARE MATTERS

1. Appeals are commenced by summons which must be filed within 28 days of the orders appealed from.  Otherwise the summons must include an application for an extension of time (Uniform Civil Procedure Rule 50.3).

2. The summons must be in accordance with form 84 and state:

(a) the date of the decision appealed from

(b) whether the appeal relates to the whole decision or part only and if so, which part

(c) what decision you seek in place of the decision of the Children’s Court

3. The summons must also contain a statement setting out briefly the grounds relied on in support of the appeal (r 50.4).

4. Appeals from the Children’s Court are case managed by a District Court Judge with the aim of ensuring that the appeals heard as quickly as possible.

5. Matters are listed for directions before a Judge, usually on Mondays at 9.30am within approximately three weeks of the filing of the summons.

6. By that time the party appealing (plaintiff) should have served the summons on all interested parties and it is expected that each party who has been served with the summons and who intends to participate in the appeal will have filed and served a notice of appearance.

7. At the first directions hearing the plaintiff and (if the plaintiff is not the Director-General) the Director-General will be required to inform the Court whether the appeal is:

(a) an appeal directly to the District Court from a decision as to care made in the Children’s Court (a primary decision); or

(b) an appeal from a decision of the Children’s Court not to rescind or vary a primary decision or not to grant leave to hear an application for rescission or variation.

8. At the first directions hearing the plaintiff and (if the plaintiff is not the Director-General) the Director-General will also be required to inform the Court as to who the proper parties to the appeal are or ought to be.  Particular attention will be given to whether the plaintiff on the appeal was a party to the proceedings in the Children’s Court.

9. If any party to an appeal wishes to rely upon fresh evidence or evidence in addition to, or in substitution for, evidence before the Children’s Court, that party will be required to inform the Court at an early stage:

(a) the nature of the evidence 

(b) to what issue it is relevant 

(c) why the evidence was not relied on in the Children’s Court.

10.  Attached for your attention is Practice Note DC (Civil) No. 5 concerning Child Care Appeals.

Judicial Registrar

District Court of NSW

October 2010

PRACTICE NOTE DC (CIVIL) NO. 5

1 CHILDREN AND YOUNG PERSONS (CARE AND PROTECTION) ACT, 1998

The purpose of this practice note is to ensure the timely hearing of care appeals. The Court’s policy is that these appeals are dealt with expeditiously. 

1.
DIRECTIONS HEARINGS
1.1 The appeal will be listed for directions before the Child Care Appeals List Judge on the first available date after filing.  The Court will notify the relevant Children’s Court that the appeal has been lodged and request the Children’s Court file and a transcript of the proceedings in the Children’s Court be provided to this court.

1.2 In Sydney, Wollongong and Sydney West, appeals will be listed for directions approximately three weeks after commencement.

1.3 At all other centres the Directions Hearing will be conducted by telephone conference.  The Registrar will note the time and date for the Directions Hearing on the originating process. The parties and/or their legal representatives should attend the Court house at which the originating process is filed at the time appointed for the Directions Hearing. 

2.
EVIDENCE
2.1 For the efficient disposal of cases it is generally desirable to deal with appeals based on the transcript plus any new evidence.  Any objection to this course should be notified to the Court well in advance of the hearing.

2.2 At the first directions hearing, the Court will make orders for the preparation of a tender bundle comprising relevant extracts from the transcript plus the exhibits.  The parties should attempt to agree on the contents of the tender bundle.

2.3 At the first directions hearing, the parties should be able to identify any new evidence they wish to rely on and to be able to tell the Court when it may be available.

3,
CHILDREN’S COURT CLINIC REPORTS
3.1 An application for an assessment by an Authorised Clinician under sections 53 or 54 of the Children and Young Persons (Care and Protection) Act is to be made as soon as practicable using Assessment Order (District Court form 153) and Notice of Assessment Order (District Court form 152).  The parties should attempt to agree on the nature of the referral required.

3.2 In some cases, parties will request that an Authorised Clinician from the Children’s Court Clinic who prepared an Assessment be available to give evidence.  A party who requests the attendance of the Authorised Clinician must prepare a Request to Court for Authorised Clinician to Give Evidence (District Court form 154) and Notice to Authorised Clinician to Attend Court to Give Evidence (District Court form 156) for the consideration of the Judge as soon as practicable.

3.3 REGISTRAR TO NOTIFY CLINICIAN TO ATTEND

If the Judge grants the request for the attendance of an Authorised Clinician, the Registrar of the Court will forward a Notice to Authorised Clinician to give Evidence (the Notice), in duplicate, to the Authorised Clinician and forward a copy of the Notice to the Children’s Court Clinic. The duplicate copy is to be signed by the Authorised Clinician and returned to the Court to acknowledge receipt of the Notice and confirm the attendance of the Clinician.

3.4 The Notice must state the way cross-examination is to take place, that is, by telephone, video link or personal attendance as directed by the Judge.
3.5 CONFIRMATION OF ATTENDANCE
The Authorised Clinician should liaise directly with the Registrar of the Court regarding:

I. Time of attendance.

II. Expected duration of attendance.

III. Where and to whom to report at court.

IV. Any problems in attending Court on the date required.

V. Any other issue relevant to the administration arrangements.

Registrars must liaise  with the presiding Judge/Associate to assist in this regard

3.6 The Court will use telephone facilities or video-link facilities to take the evidence of the Authorised Clinician whenever possible.

3.7 FEES

Authorised Clinicians are entitled to remuneration as if the Authorised Clinician had given evidence before the Children’s Court and shall submit an invoice to the Registrar of the District Court in which they appeared.

4.
TRIAL
4.1 The Court aims that the appeal will be listed for trial within 3 months of filing.  Appeals will be granted priority on the trial date allocated.

The Hon. Justice R.O. Blanch A.M.

Chief Judge

9 August 2005
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