IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 222 of 2011

DDT No. 222 of 2011/1

ERICH RICHARD SCHUBERT

Plaintiff

AMACA PTY. LIMITED  

First Defendant 

NSW LAND AND HOUSING CORPORATION  

 Second Defendant



HERULE PTY. LIMITED 

Cross-Defendant  

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Proceedings 

On 16 August 2011, the Plaintiff filed a Statement of Claim alleging he contracted malignant pleural mesothelioma as a result of asbestos exposure and alleges negligence against the Defendants. The First Defendant is alleged to be a supplier/manufacturer of asbestos products and has cross-claimed against the Cross-Defendant. The Second Defendant has inherited the liabilities of the former Housing Commission which is sued as owner/occupier of premises where some exposure occurred.

Exposure History 

Alan Fraser Period 

Between 1968 and 1971, the Plaintiff was employed as a carpenter by Alan Fraser and worked on Housing Commission projects around Tumut, Gundagai and Ettalong. The Plaintiff’s replies to particulars requested by the Second Defendant and attached to the Second Defendant’s Reply (hereafter called “the Replies to Particulars”) suggest the period of employment with Alan Fraser was continuous for a period of 12 months and then became periodic (see answer 4.).  It should be noted that the Replies to Particulars are used with some caution because the copy in the file only contains every second page of the request (the odd pages - the even pages are missing) making some of the replies of doubtful meaning.

The Plaintiff was exposed because the houses incorporated asbestos cement/fibro in wall panelling and eaves. He said he used Tilux for the internal cladding and wet spaces. He cut flat fibro sheets with hand-held fibro cutters and cut corrugated asbestos sheets with an electric saw thereby suffering exposure. He describes the exposure as moderate. He identifies Amaca products as being the products he was exposed to. 

There was no protective equipment and no warnings, as was the case for all later exposures as well.

I accept that Amaca is liable as supplier during this period. The Housing Commission is liable as occupier for the whole of this period.

Helmet Bold Period 

The Plaintiff worked for Helmet Bold and eventually formed a partnership with him. The period of this activity is said to be “whilst working for Alan Fraser” - I infer it is for the same period, namely, 1968 to 1971. It is modified in the Replies to Particulars as 3 years from 1969 to 1972. The exposure was similar to the work described above with Alan Fraser but in addition exposure occurred due to fellow workers performing similar duties. However, in this period, the Plaintiff worked on not just Housing Commission projects (as with Alan Fraser) but also building a Forestry Commission building as well which took up 25% of the time (refer 77.3 of the Replies to Particulars)

There is a reference in the Plaintiff’s particulars to working on spec homes as well during this period. However, the Replies to Particulars (refer 78.2) says this only occurred when working with Howard Homes.  This company was a head contractor on site during at least 3 different periods.  As I do not have the question asked and this information conflicts with the Plaintiff’s Particulars, I will not rely upon it.

Once again, the Plaintiff identifies Amaca products. 

The Housing Commission is liable as occupier for 75% of this period. I accept that Amaca is liable as supplier during this period and it is liable for the balance of the liability in this period.

Ronnie Frazer Period 

The Plaintiff says he worked for 6 months in 1971 for this gentleman who was a builder for the Housing Commission. He used asbestos cement fibro products. The exposure was similar to the previous period. He describes the level of exposure as high and once again identifies Amaca products. 

I accept that Amaca is liable as supplier during this period. The Housing Commission is liable as occupier for the whole of this period.

Renwick Constructions Period 

Despite the information at Part 3.1 of the Plaintiff’s Particulars, the Replies to Particulars (refer 31) says the Plaintiff is unaware of any exposure in this period. I accept that. None of the Defendants are liable in this period.

Heine Leischnik & Bob Scott Period 

The Plaintiff says that in 1972 he was employed for about 6 to 12 months with these gentlemen who worked on domestic housing projects which used asbestos cement fibro sheeting for the eaves and Tilux to clad internal wet walls. He was required to cut, fix and otherwise handle these asbestos products on an intermittent basis during his employment. He was exposed through the activities of fellow workers. He describes the exposure level as low. He describes the exposure to Amaca products. 

I accept that Amaca is solely liable as supplier during this period. The Housing commission is not involved in this period.

Silver Star Homes Period 

The Plaintiff says from 1973 to 1974 (for approximately one year) he worked on houses as an employee often using asbestos fibro sheets to make eaves, fibro guttering and fibro roofing products. His asbestos exposure in this period was intermittent. There were various premises which the Plaintiff cannot specify where this exposure occurred. He describes the exposure as moderate. 

In contrast to his earlier particulars, the Plaintiff describes the products he was exposed to simply as “asbestos fibro sheeting”, and that he “believes” the manufacturer was at all times James Hardie. In earlier particulars, the Plaintiff was more definite. 

Despite this element of uncertainty, I accept that Amaca is solely liable as supplier during this period.  The Housing commission is not involved in this period.

Herule Period 

In 1974, the Plaintiff started his own company called Tolland Constructions which was initially a partnership and later became incorporated. I infer the period of partnership was very brief and that he was employed by the company for 9 years to 1983.  I rely on  the Replies to Particulars (refer 52 and 53) that the Plaintiff owned and operated the business and was employed by the business.  The employment was continuous. 

The Plaintiff continued to carry out carpentry duties which at times included cutting insulation, handling asbestos fibro sheeting and Tilux. He recalls using power tools to cut fibro sheeting which often resulted in release of large quantities of dust. He continued to use asbestos cement fibro sheeting until it was taken off the market in around 1983. He also built spec houses and was similarly exposed until around 1983. The exposure occurred on various premises. 

The Plaintiff identifies Amaca products and even the places where they were purchased. Between 1980 and 1983, he was involved in the building of spec homes around Wagga Wagga and he was sporadically exposed to asbestos. He said his exposure between 1980 and 1983 was moderate. I infer the exposure was of a similar intensity in the earlier period from 1974. He is unlikely to have been exposed to asbestos at any time after 1983. 

I accept that Amaca is liable as supplier during this period. The Housing commission is not involved in this period. Herule is liable as employer for the whole period.

Home Renovations 

In 1980, the Plaintiff built his house at 39 Nixon Crescent, Wagga Wagga where he cut and fixed asbestos fibro for the eaves and used Tilux and asbestos cement flat sheets. There were renovations to that property in 2005, but it does not appear to involve any asbestos exposure. He describes the level of exposure as low, identifies Amaca products, Tilux and Villaboard as well as the generic “asbestos fibro sheeting; asbestos cement sheeting”. The Plaintiff “believes” the manufacturer was James Hardie. 

Despite this element of uncertainty, I accept that Amaca is liable as supplier during this period.  Neither the Housing Commission nor Herule  is liable in this period.

Replies of the Defendants 

First Defendant 

The First Defendant says that its investigations are continuing and points out that apart from Amaca, there were other manufacturers who made asbestos cement fibro prior to 1977. The First Defendant has no information about the exposure of the Plaintiff and so it cannot admit breach of duty of care or causation. Nevertheless, Amaca says the Standard Presumptions should not be varied for any reason. 

Second Defendant 

The Second Defendant similarly has no information as to the Plaintiff’s exposure and cannot make any admissions regarding breach of duty or causation. 

As to apportionment, the Standard Presumptions should not be varied except that there should not be equal liability between the Category 2 Defendants because the exposure on the Second Defendant’s premises was limited. I will return to that aspect below. 

Herule Pty. Limited

There is no Reply from this Cross-Defendant. 

Apportionment 

The Plaintiff suffers from mesothelioma which is an indivisible condition. There is no reason to alter the standard presumptions in this matter except to account for variation in exposure and to adjust the Second Defendant’s liability to account for its less than full liability in one period.

The Defendants agree that the Defendants should be placed in the following categories: 

Amaca – Category 1

NSW LHC – Category 2 

Herule – Category 2

There are many conflicting facts and uncertainties in this apportionment which I cannot resolve in this Assessment. I propose to adopt a broad brush approach based generally upon the length of time of exposure, with some minor variations.

Therefore in summary, the Plaintiff alleges asbestos exposure between 1968 and 1983, a period of roughly 15.5 years. Over that 15.5 year period, the Plaintiff describes the exposure as generally moderate but there were three periods of different intensity. The period with Ronnie Frazer was of high intensity although only 6 months in time. The period with Heine Leischnik and Bob Scott was 9 months of exposure at low intensity, and the home renovation exposure was also described as being low. 

Given that variation of intensity, I will not apportion liability evenly over the whole period, but apportion a greater degree to the period of high exposure and a lesser degree to the period of low exposure. I will account for this by the simple mathematical expedient of doubling the percentage exposure with Ronnie Frazer and halving the exposure with the two low periods of exposure. If the home renovation is equivalent to about 3 months exposure (which seems about right), then that will cancel each other out.

Total lifetime exposure is 15.5 years. The length of the different periods and percentage of overall exposure I find as follows:

Alan Fraser - 1 year – 6.45%

Helmut Bold - 3 years – 19.36%

Ronnie Frazer – 6 months – 3.225% x 2 = 6.45%

Heine Leischnik & Bob Scott – 9 months – 4.838% x 0.5 = 2.42%

Silver Star Homes - 1 year – 6.45%

Herule - 9 years – 58.06%

Home Renovations – equivalent to say 3 months – 1.612 x 0.5 = 0.81%

Total 15.5 years and 100% 

I apportion that exposure between the Defendants as follows. 

	Period
	Amaca 
	NSW  LHC
	Herule

	Alan Fraser – Index period B  

NSW LHC 6.45% x 35% 

Amaca 6.45% x 65%
	4.19%
	2.26%
	

	Helmet Bold – Index period B

NSW LHC 19.36% x 35% x.75%

Amaca – balance 
	14.28%
	5.08%
	

	Ronnie Frazer – Index period B 

NSW LHC 6.45% x 35%

Amaca – 6.45% x 65%
	4.19%
	2.26%
	

	Heine Leischnik and Bob Scott 

Amaca – whole period
	2.42%
	
	

	Silver Star Homes 

Amaca – whole period
	6.45%
	
	

	Herule Period

Herule – Index period B say 4 of the 9 years

4/9 x 58.06% x 35% 

Herule - Index period C say 5 of the 9 years

5/9 x 58.06% x 40%

Amaca – Index period B say 4 of the 9 years

4/9 x 58.06% x 65% 

Amaca -  Index period C say 5 of the 9 years

5/9 x 58.06% x 60%


	16.77%

19.35%
	
	9.03%

12.90%

	Home Renovations 

Amaca whole period
	0.81%
	
	

	Total 
	68.46
	9.6%
	21.93


Final apportionment after rounding
	Amaca Pty Ltd 


	68.4%



	NSW Land and Housing Corporation


	9.6%

	Herule Pty Ltd


	22%

	Total 
	100%


Single Claims Manager 

I have been asked to appoint a Single Claims Manager. I appoint Amaca Pty Ltd as it is the primary defendant pursuant to Clause 61 of the Regulation. 

DATED 3 November 2011 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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