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DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Plaintiff’s history

The Plaintiff alleges that he suffers from asbestos-related pleural disease and that his exposure occurred in three discrete periods during his working career. There was no domestic exposure. 

The First Period - Comcare 

In the early 1960s the Plaintiff had a period of employment as an apprentice boilermaker. This generally did not involve exposure to asbestos except that the Plaintiff recalls being sent to the Ingleburn Army Barracks on two separate occasions in about 1962 to do boiler repairs to two different boilers. On each occasion he recalls the job took about 3 or 4 full days of work. The boilers were lagged with asbestos and to do work the Plaintiff (and fellow workers) had to peel away the asbestos insulation using a hammer and chisel. This created a lot of dust that he could not help breathe in. He says that he was coated in asbestos dust from head to toe, and that it was in his nostrils and mouth. There were no warnings of safety equipment available. The First Defendant is the entity liable for the occupier of the Ingleburn Army Barracks.

The Second Period – Melesco Manufacturing or 000 111 955 Pty. Limited 

Between about 1965 and 1967, the Plaintiff was employed by Melesco Manufacturing Pty. Limited at premises on Pine Road, Yennora as a boilermaker/welder. I assume Melesco has changed its name to the Third-named Defendant. The Plaintiff’s duties involved a lot of welding, and he used asbestos blankets to avoid burns. He says the asbestos blankets were extremely friable and dusty so that dust from the blankets ended up all over the Plaintiff and in the air around him. Although he wore a mask, it was a welding mask and did not offer any protection from the dust. He says that he was exposed to the asbestos blankets for about one day every month or approximately 24 days in total. 

In addition, the Plaintiff was exposed to asbestos in the welding together of wall boiler tubes. The tubes had to be heated and then wrapped in a sheet of asbestos paper which was friable and dusty so that handling it gave off a lot of dust which he breathed in. He said he did this about once a month. I infer the Plaintiff was exposed to asbestos for a total of a further 24 days in this activity. There were no warnings of safety equipment available.

The Third Period - Steel Mains Pty. Limited 

The Plaintiff says that in about 1970 he commenced working with Steel Mains Pty. Limited at Regents Park in New South Wales where he was employed as a Quality Control Manager. The company manufactured steel pipes and the Plaintiff was involved in the supervision and inspection of the pipe making process. 

Part of the process involved wrapping the pipes with coats of coal tar, enamel and fibreglass wrap followed by an outer wrap of asbestos containing wrapping. The pipe rotated on a conveyor and produced air borne dust that the Plaintiff breathed in. He inspected the factory floor on a daily basis and sometimes spent all day there if needed. 

In addition, the Plaintiff’s duties involved testing the integrity of the pipe coating. If a defect was found, then the coating was chipped out along with the asbestos wrapping with a hammer and chisel to repair it. This created a lot of dust and fibre in the air that he breathed in.  In addition, tests were carried out during the manufacturing process, and he breathed in the asbestos and other dust fibres so generated. 

The Plaintiff was also exposed during the steam curing of the pipes. The steam pipes used for the process were all lagged with asbestos insulation in the form of asbestos rope. The Plaintiff recalls it was fluffy and quite crumbly, and the air around the pipes was quite dusty. At least once a day and sometimes two or three times a day he inspected the pipes being steam cured which involved putting his head right next to or inside the pipe to inspect it for defects. All this was done in the vicinity of the asbestos lagged steam pipes. The asbestos from the lagging ended up all over his hands, face and work clothes and he breathed it in. 

He worked for Steel Mains Pty. Limited until 17 September 1986 and remained employed as a Quality Control Manager throughout that period. He said he had daily exposure to some kind of asbestos throughout that period. There were no warnings or safety equipment. 

Replies of the Defendants

The First Defendant 

The First Defendant says that the exposure at the Ingleburn Army Barracks is so minor as to warrant it being ignored. Nevertheless, the First Defendant goes on to calculate an apportionment based upon the Standard Presumptions.  Such calculations are  appropriate where defendants in different categories are liable for the same period. That is not the situation here.

The Second Defendant 
The Second Defendant submits that it is not appropriate to apportion liability between the Defendants on a strict time-on-risk basis. The Second Defendant relies on a report of Prof. Breslin dated 19 August 2011 annexed to its Reply. Prof. Breslin took a history that at Steels Mains Pty. Limited the Plaintiff was exposed for only 9 months of the year; for the other 3 months of the year, he worked at the Water Board whilst still employed by Steel Mains Pty. Limited and asbestos was not used at the Water Board. I accept this additional history and will reduce this exposure period by one quarter.

Prof. Breslin attributes 60% due to the time at Steel Mains Pty. Limited and 40% to his other exposure. He makes this apportionment because the time at Steel Mains Pty. Limited “… was for a longer period of time …”. However, it is apparent Prof. Breslin has not actually done the calculation of the number of days of exposure which is not anything like 60%/40%. 

The Third Defendant 

The Third Defendant suggests the time-on-risk method is the appropriate form of apportionment (with which I agree) although I disagree with the calculations. 

Apportionment 

As to the method of apportionment, each Defendant is liable for a discrete period. The Plaintiff is unable to estimate the proportion that each period constitutes of the total exposure,  nor does the Plaintiff specifically refer to the intensity of exposure with each Defendant. 

In these circumstances I will apportion using the length of the period of exposure as the primary method and adjust it to take account of one variation in intensity.  I infer from the Plaintiff’s description that the exposure at Ingleburn Army Barracks was very heavy, while the exposure with the Second and Third Defendants was of a lesser intensity. Accordingly, I will double the time of exposure with the first Defendant to allow for this more intense exposure.

The total lifetime exposure is 3,034 days, made up as follows:

(a) The amended period of exposure with the First Defendant is 16 days or 0.527%

(b) The period of exposure with the Third Defendant is about 48 days, or 1.582% 

(c) The period of exposure with the Second Defendant – assume Plaintiff works 48 weeks a year x 0.75 = 36 weeks x 5 days per week x 16.5 years = 2,970 days, or 97.891%

Final Apportionment after rounding

	Defendant 
	Apportionment 



	ComCare


	0.5%

	Steel Mains Pty. Limited 


	97.9%

	000 111 955 Pty. Limited 


	1.6%


Single Claims Manager 

I have been asked to appoint a Single Claims Manager. I appoint Steel Mains Pty. Limited as it is the primary defendant pursuant to Clause 61 of the Regulation. 

DATED 10 November 2011 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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