IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 315 of 2010

KEITH GARY MOSS

Plaintiff

BAULDERSTONE HORNIBROOK INTERNATIONAL PTY. LIMITED 

First Defendant 

SHELL REFINING (AUSTRALIA) PTY. LIMITED 

 Second Defendant



POWER TECHNOLOGIES PTY. LIMITED

Third Defendant  

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Parties 

The Plaintiff filed a Statement of Claim in this matter joining three defendants. The Second Defendant (Shell) did not file a Reply but at the time of receiving the file from the Tribunal, I have been advised that it has reached an agreement with the Plaintiff such that the proceedings against it are to be discontinued. I accept that to be the case although the Notice of Discontinuance was not in the Tribunal file when I received it. 

The next issue is that in the First Defendant’s Reply, Part 1, it says that three cross-defendants have been joined to the proceedings. The Cross-Claims and Replies of the Cross-Defendants are not in the Tribunal file although submissions are made by the First and Third Defendants regarding apportionment, apparently taking into account those Cross-Claims. Clause 4 (4) of the Standard Presumptions directs that this determination is to be made upon the basis of the papers. I have made inquiry of the Tribunal and been informed that I have all relevant papers to conduct a contributions assessment and therefore I propose to ignore the reference to cross-defendants in the Replies. 

The Plaintiff’s Allegations of Exposure 

The Plaintiff alleges he suffers Asbestos relates pleural disease which is divisible disease.  The Plaintiff also says that his only exposure occurred during employment. Almost all of that exposure occurred with the three Defendants. There was exposure with various other employers set out in paragraph 3.1 of his particulars, but the Plaintiff says, and I accept, that these exposures were trivial. I will ignore them for the purpose of this contributions assessment. 

The First Defendant 

The Plaintiff says he was employed by the First Defendant for a period of only about six months in 1963-1964, but during that period had extremely heavy exposure which he describes in great detail in the particulars. The First Defendant does not admit employment or indeed any other aspect of the Plaintiff’s claim. The Plaintiff says this period of exposure constituted about 60% of his overall exposure.

The Second Defendant 

The Plaintiff says he was employed by the Second Defendant for a year or so in 1967-1968 when he was again employed as a boilermaker/welder at its Geelong refinery. The Plaintiff says this period of exposure constituted about 5% of his overall exposure. This part of the claim has been settled and because the Plaintiff suffers from a divisible disease, this 5% is not apportioned to another Defendant. Accordingly, I will refer to it as an “empty chair”. 

The Third Defendant 

The Plaintiff says he was employed by the Third Defendant at the Liddell Power Station at Muswellbrook, New South Wales, in about 1968. This was for a period of about three years or so. Again he was employed as a boilermaker/welder and was involved in the construction of four large boilers and the extensive network of steam and hot water pipes that were installed in the course of the construction. The exposure resulted from the escape of asbestos from the insulation or lagging of the pipes and occurred in close proximity to the Plaintiff. The Plaintiff says this period of exposure constituted about 35% of his overall exposure. 

Apportionment 

The Plaintiff apportions 60% of his overall exposure to the First Defendant and 35% to the Second Defendant. 

There is considerable detail in support of that assessment and no countervailing evidence. 

I accept the Plaintiff’s estimate and determine liabilities in this case in accordance with it. 

	Defendant
	Apportionment



	Baulderstone Hornibrook
	60%

	Empty Chair 
	5%

	Power Technologies
	35%

	
	

	Total
	100%


Single Claims Manager 

I have been asked to appoint a Single Claims Manager. I appoint Baulderstone Hornibrook as it is the primary defendant pursuant to Clause 61 of the Regulation. 

DATED 6 July 2011 

JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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