DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 230 of 2009

Between 

RONALD PATRICK MEERE

Plaintiff

007 298 633 SFS 007 298 633 Pty Ltd

First Defendant

SHELL REFINING (AUST) LIMITED

Second Defendant

ORIGIN ENERGY LIMITED (formerly Boral Ltd)

Third Defendant

AMACA PTY LIMITED

First Cross Defendant

WALLABY GRIP LIMITED

Second Cross Defendant

WALLABY GRIP (BAE) LIMITED

Third Cross Defendant

CSR LIMITED

First Cross Defendant to Second Cross Claim

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants, 007 298 633 SFS 007 298 633 Pty Ltd [“World Services”], Shell Refining (AUST) Limited [“Shell”], Origin Energy Limited (formerly Boral Limited) [“Origin”] and the cross defendants, Amaca Pty Limited [“Amaca”],  Wallaby Grip Limited [“WGL”],Wallaby Grip (BAE) Limited [“BAE”] and CSR Limited [“CSR”] arise from a claim made for compensation for contracting mesothelioma brought by Ronald Patrick Meere [“the Plaintiff”].  

The Plaintiff who was born on 31 December 1935 was diagnosed with mesothelioma in May 2009.  A Statement of Particulars was filed in the Dust Diseases Tribunal and the claim is made under the Claims Resolution Process.

It is alleged by the Plaintiff that he commenced employment with World Services as a rigger in about late 1964 and that he had his trade certificate by then. (affidavit of Plaintiff, sworn 18 August 2009 [“affidavit”] at paragraph 8)  He deposes at paragraph 9 of his affidavit to his first job with World Services being at the Shell Refinery at Clyde where he worked shift work 12 hours per day seven days a week pulling down and rte-erecting piping systems.  

He states in paragraphs 9 and 10 that this was very dirty, dusty work  and that much of the piping was covered with asbestos insulation, mostly in the type of rope.  At paragraph 10 the Plaintiff identifies a Bells catalogue which he states matches the rope to which he was exposed.  At paragraph 11 he states that at the end of a twelve hour shift his overalls were covered in dust and that these conditions did not vary each day.  The Plaintiff believes that he was on the job at Shell for at lest 2 years (affidavit  paragraph 13).   

At paragraph 15 the Plaintiff states that after the contract with Shell finished, he was sent by World Services to a job with Boral at their Matraville premises where he was again involved with the dismantling and erection of piping in an operating refinery.  He states at paragraph 16 that this piping was also lagged with the same type of asbestos insulation which tended to break down into fibres and create clouds of dust in the air.  He states that he would be covered in dust and that at the end of each shift, his overalls would be covered in dust. He stats that he did this work seven days a week working 12 hour shifts.

At paragraph 17 the Plaintiff deposes to having worked at the Boral site for about 2 years.

The Plaintiff details further employment after the Boral site but no further employment in which he believes that he was exposed to asbestos.

The defendant and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the parties whom I understand agree to my appointment and have approached the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations” ) to make such appointment. Given the urgency of the matter I have proceeded to Contributions Assessment pending that referral.   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Replies filed by the defendants and the cross defendants.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the defendants and the cross-defendants in the context of section 3 of the Order.
I also note that some of the Replies were filed which did not address the various cross claims between the parties.  I will deal with each reply as follows.

In respect of the First Defendant, World Services;

It is submitted by World Services that they are a category 2 defendant, and that the second defendant is also a Category 2 defendant and that the cross defendant is a Category 1 defendant.  They accept that they had constructive knowledge of the dangers of asbestos , but propose no variation to the Standard Presumptions.

In respect of the Second Defendant, Shell:

Shell submits that the First Second and Third Defendants should all be Category 2 defendants and that the First, Second and Third Cross Defendants should be Category 1 defendants.  They further make reference to CSR Limited as the Cross Defendant to the Second Cross Claim and that they should also be a Category 1 defendant..

Shell submits that there ought be a variation as to the apportionment of liability on an equal basis as between the defendants in one Category. However their apportionment calculations would suggest that the apportionment in Category 2 ought be on an equal basis. They submit that they have no records of any employees of World Services working on the Clyde Refinery site and that as at the date that the Plaintiff ceased work at the Clyde Refinery (1966), Shell believes it possessed no knowledge of the risks of the use of asbestos.

In respect of the Third Defendant, Origin;

Origin submits that all three defendants are Category 2 defendants.  It states that Origin should not be attributed with knowledge that exposure of the type alleged to have occurred during the course of the Plaintiff’s alleged work could give rise to a risk of injury.  They submit that in the Particulars, the Plaintiff details his period of employment as between 1964 and 1968 and therefore Period B of the Schedule should apply and not Periods C and D.  They further submit that the Standard Presumptions ought not be varied.

In respect of the First Cross Defendant, Amaca;

In it’s Reply filed 9 November 2009 Amaca submit that the Category 1 defendants are World Services, Shell, Origin, Amaca, WGL, BAE and CSR.  They  submit (at paragraph 8.1) that the Category 2 defendants are World Services, Shell and Origin, but further in the Reply at paragraphs 8.2 and 8.9 submit that there is only one Category 2 defendant, World Services for the period 1964-1966.  In respect of the period 1966-1968, they submit that World Services and Origin are Category 1 defendants and that  World Services is also a Category 2 defendant. They submit that the Standard Presumptions ought be varied against World Services by the maximum 20% points on the basis that World Services was a large organization which had actual knowledge of the risks of asbestos.  There is nothing attached to the Reply to support such submission.

I further note that the Reply details that CSR are also a Category 1 defendant.  There is no reply filed on behalf of CSR.  I note that the cross-claim against CSR was filed in the Tribunal on 15 October 2009. 

The Tribunal file contains a letter from the solicitor for the Plaintiff dated 22 September 2009 advising that the Plaintiff’s statement of Particulars was served on the last defendant on 18 September 2009.  

Under Clause 25 of the Dust Diseases Tribunal Regulation 2007, cross claims by all defendants are to be filed and served within 10 business days of the service of the statement of Particulars on the last of the original defendants. Clause 25(3) allows for an original defendant to request an extension of that  time period provided such request is made of the Plaintiff before the end of the period in which any cross-claim can be filed and served (in this matter 2 October 2009).  This was done by Shell and the Plaintiff consented to the extension which under 25(4) can only be extended in total for a further 10 business days.

The cross claim by Shell was filed on 12 October 2009, within the 10 day period as allowed under clause 25(4).  A cross claim was filed by Amaca against CSR on 15 October 2009.  I have received an email on 6 November 2009 from the solicitor for CSR,  Mr Miller stating that under an amended timetable the last date for the filing of cross-claims was 19 October 2009, but stating that the cross claim was not served on his client until 20 October 2009.  He submits that clause 25(9) of the Regulation is engaged and as such the cross claim against his client cannot be made in these proceedings.  On that basis he states in his email that CSR will not be filing a Reply nor consider it to be bound by any Contributions Assessment.

I understand that this matter was raised by Mr Miller before the Tribunal on 6 November 2009.  The Tribunal file does not record any notation as to any orders that were made in respect of the cross claim against CSR.  No other party has addressed this issue.

It seem to me that pursuant to clause 49(4) of the Regulation that as my determination must be made solely on the basis of the plaintiff’s particulars and the defendant’s replies on the claim and in accordance with the Standard Presumptions, on the assumption that all defendants are liable, I cannot have regard to the information provided to me by Mr Miller in his email of 6 November 2009.  The question of whether my determination is binding on CSR is not for me to determine.

In respect of the Second and Third Cross Defendants, Wallaby Grip Limited and Wallaby Grip (BAE) Pty Limited;

In it’s reply dated 9 November 2009, WGL and BAE have filed a joint reply.  At page 2 it is stated as follows;

“Wallaby Grip Limited (“WGL”) is the second cross-defendant to the cross-claim brought by Shell Refining (Australia) Pty Limited (“Shell”).

Wallaby Grip (BAE) Pty Limited ( in liquidation)(“BAE”) is the third cross-defendant to the cross claim brought by Shell.

At no stage did WGL and BAE operate simultaneously.  WGL and BAE should therefore be treated as one entity for the purpose of calculating apportionment.


WGL and BAE are referred to collectively as “Wallaby Grip”.

I accept the submission as made in the Reply and as both companies never operated simultaneously, I propose to deal with them as one defendant [“Wallaby Grip”].

Wallaby Grip does not know whether the Plaintiff was exposed to it’s products, but admits that it ought to have known of the dangers of asbestos.

Wallaby Grip submits that Amaca, Wallaby Grip and Shell ought be found to be Category 1 defendants and that World Services, Shell and Origin ought be found to be Category 2 defendants.  They further submit that Shell and World Services had actual or at least constructive knowledge of the dangers of asbestos in the relevant period and that due to the size and sophistication of Shell and World Services the Standard Presumptions ought be varied by 20 percentage points against the Category 2 defendants during the period of employment at Shell.

The cross claim against Wallaby Grip and Amaca brought be Shell is only in respect of the period of time that the Plaintiff was working at Shell.  The Plaintiff at 4.7 of his Particulars states as follows:

“Doing the best I can I  estimate that 50% of my exposure occurred at Shell and 50% at Boral.”

I accept that 50% of the Plaintiff’s exposure was whilst he was at Shell and that there is no cross claim against Amaca, Wallaby Grip or CSR in respect of the exposure at Origin.

STANDARD  PRESUMPTIONS

In accordance with the standard presumptions, it is common amongst the parties that the relevant period in the index contained within Section 5 of the Order that the Claimant’s exposure falls within Period B.  The standard presumption is therefore



Category 1 : 65 percent



Category 2 : 35 percent

The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

APPORTIONMENT AS BETWEEN DEFENDANTS

For the period 1964-1966 when the Plaintiff worked at the Shell premises, I am of the view that Shell ought be classified as both a category 1 and 2 defendant. They were the occupier of the site which places them into category 2, in my view they were at all relevant times users of asbestos, asbestos  products, plant or equipment which contained asbestos, based specifically Note 11 of Clause 5 section 2(b) which illustrates a category of installer as described in section 2(a) as follows:

“11
For example, the category of installer would include the designer and manufacturer of particular plant or equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions.”

It seems to me that this footnote contemplates the situation that has arisen in this claim, in that Shell were involved in the use of products which contained asbestos. 

Thus it would appear to me to not be just and equitable exclude Shell from a liability in category 1 in addition to their liability in category 2.

Amaca, Wallaby Grip and CSR are also Category 1 defendants for that period. Clause 5 section 2 (4) of the Order state that each defendant in either category is to be treated as equal in contribution to the percent share of the category unless the Contributions Assessor is satisfied that a variation ought apply. In assessing the relative blameworthiness and causal potency of each of these defendants, I am not persuaded to vary the standard presumption from equal shares.

For that period World Services is also a Category 2 defendant.

For the period 1966-1968 where the Plaintiff was working at the Boral premises I am of the view that Origin ought be categorized as a Category 1 and 2 defendant for the same reasons as apply to Shell for the earlier period.  They are in my view an occupier and an installer as contemplated in Note 11 to Clause 5 section 2(b).  World Services is a Category 2 defendant for that period.

I am not persuaded that it would be just and equitable to vary the Standard Presumptions as between the Categories in Index Period B.

Thus the apportionment is calculated as follows;

1964-1966 

50% of total exposure

Category 1 

65%

Shell


65% x 0.5 x 0.25 

= 8.125%

Amaca


65% x 0.5 x 0.25

= 8.125%

Wallaby Grip

65% x 0.5 x 0.25

= 8.125%

CSR


65% x 0.5 x 0.25

= 8.125%

Category 2

35%

World Services
35% x 0.5 x 0.5

= 8.75%

Shell


35% x 0.5 x 0.5

= 8.75%

1966 -1968

50% of total exposure

Category 1 

65%
Origin


65% x 0.5


= 32.5%

Category 2

35%

World Services
35% x 0.5 x 0.5

= 8.75%

Origin


35% x 0.5 x 0.5

= 8.75%

I therefore determine that the apportionment is as follows (rounded);

World Services

17.5 %

Shell



16.875 %

Origin



41.25 %

Amaca



8.125%

WGL



8.125 %

CSR



8.125 %





----------





100%

I have not been asked to determine a single claims manager but noting there has not been agreement, if asked I would appoint Origin as single claims manager pursuant to s.61(3)(b) of the Regulations.

Dated : 10 November, 2009

WENDY  STRATHDEE

Contributions Assessor
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