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PATTONS SLIPWAYS PTY. LIMITED (“Pattons Slipways”)
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AMACA PTY. LIMITED (UNDER NSW EXTERNAL ADMINISTRATION) (“Amaca”)
Cross-Defendant 

CONTRIBUTIONS ASSESSMENT

DETERMINATION
The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Plaintiff’s Allegations of Exposure 

The Plaintiff was born on 29 June 1937 and is presently 72 years of age. He alleges that he suffers from asbestos-related pleural disease, pleural plaques, pleural thickening and asbestosis as a result of exposure to asbestos.  It is convenient to divide the exposure into three separate periods. 

The First Period of Exposure 

The first period occurred between 1952 and 1958 when the Plaintiff was employed by the Department of Defence (for which the First Defendant, ComCare, is liable). The Plaintiff was employed as an apprentice sail-maker and after completing his apprenticeship, he continued his employment as a sail-maker at Garden Island, Woolloomooloo, Sydney. He alleges “bystander exposure” which he describes as only intermittent in frequency and low in intensity. He estimates (Plaintiff’s Amended Statement of Particulars, paragraph 4.7) that this period constituted 5% of his overall exposure. 

I appreciate that the history the Plaintiff provided to Prof. Breslin when he was seen and examined on 23 August 2007 is different in some significant respects to the history of exposure detailed above, in this and other periods. However, I prefer the particulars provided in the formal Plaintiff’s Amended Statement of Particulars filed 11 November 2009 to those provided to Prof. Breslin in August 2007 because the particulars as filed are particulars sworn pursuant or declared pursuant to, the Oaths Act. 

Although this first period of exposure was a lengthy period, I accept that the exposure was relatively light and that the Plaintiff’s exposure was only 5% of his overall exposure. I accept this assessment because the Plaintiff is in the best position to make this estimate.

The Second Period of Exposure 

The second period of exposure is alleged to be in the employ of the Second Defendant. The company named as Second Defendant is a run-off company for Adelaide Steamship Coy. Limited which the Plaintiff alleges was his employer when he worked at a slipway situated in Nicholson Street, Balmain, Sydney. This was for a period of 10 months in 1959 and the Plaintiff alleges he was employed as a sail-maker and lagger and worked directly with asbestos lagging. He says the exposure was heavy and consistent as he worked about 60% of the time with asbestos lagging. He identifies using products manufactured by James Hardie & Co. He says that he is unable to estimate the proportion this period represents to his overall exposure, but says that the nature of the duties and the degree of daily exposure was similar to the Third Defendant. 

The Third Period of Exposure 

The third period of exposure occurred when the Plaintiff was employed by Pattons Slipways at Milsons Point, Sydney. This was for a period between 1959 and 1969 (say 9.5 years). The Plaintiff says his exposure was similar to that in his employment with the Second Defendant being heavy and consistent. Once again he identifies being exposed to products manufactured by James Hardie & Co. 

The Plaintiff’s Amended Particulars refer to another possible period of exposure when employed by the Commonwealth at Garden Island between 1969 and 1975. However, the particulars merely assert that asbestos exposure during this period was “possible” and do not make a positive assertion . Accordingly, I propose to ignore this period. Any history given to Prof. Breslin which might be inconsistent is not accepted for the reasons outlined above. 

Response of the Defendants 

The First Defendant suggests all three primary Defendants are Category 2 and that the estimate by the Plaintiff of exposure with the First Defendant (5%) should be accepted and the other two Defendants (exposure between them being similar) should have their liability apportioned on a time-on-risk basis. The First Defendant has not commenced any cross-claims. 

The Second Defendant has filed a Reply in which it does not admit that it employed the Plaintiff but says the ship repair work was undertaken by another company called Sydney Slipway & Engineering Co. Pty. Limited. Other correspondence in the papers suggests that company has been de-registered but the insurer on risk has been identified, at least from 30 June 1959 onwards (refer Annexure “E” to the Affidavit of Mr. Beal dated 8 October 2009). 

I am required to assume each Defendant is liable (refer Clause 4 (4) of the Standard Presumptions). If it be the case that the correct employer for the 10 months in 1959 has been misidentified, then I would have apportioned that same amount to the correctly identified employer.  If there be more than one employer during that short period then assuming conditions of exposure were similar, I would have apportioned the 5% on a time on risk basis between them. 

The Second Defendant issued a Cross-Claim against Amaca and says that Amaca should be placed in Category 1, while the three existing Defendants are Category 2. It does not suggest any variation to the Standard Presumptions. 

The Third Defendant says that the First Defendant (ComCare) should be placed in Category 1 as well as Category 2. I do accept that in this case because of the meagre information available about the activities of the Commonwealth in relation to the Plaintiff’s employment. The Third Defendant has issued a Cross-Claim against Amaca and alleges it should be Category 1. It also suggests the second period of exposure with ComCare should be included, but I do not accept this for the reasons stated above. 

The Third Defendant also asserts that in the period of employment with the Third Defendant, that Adelaide Steamship should be responsible for part of this exposure because it was, during that period – i.e. the period of employment with Pattons Sipways – the alleged occupier of premises where the exposure occurred. I do not accept this as it appears to be based upon a typographical error in paragraph 4.3 at page 8 of the Plaintiff’s original Statement of Particulars.  This was corrected in the Amended Statement of Particulars (refer paragraph 4.3 at page 8) which make it clear that Pattons Slipways is alleged to be the occupier of the premises where the Plaintiff was employed in the period 1959 to 1969. 

Further, the Third Defendant has calculated an apportionment based upon the report of Prof. Breslin dated 27 August 2007 which I do not accept for the reasons outlined above. 

There was no Reply filed by Amaca.

Apportionment 

I find ComCare, Assco and Pattons Slipways are all Category 2 Defendants. Amaca is Category 1. There is no suggestion that the standard presumptions should be varied and I will adopt them without variation. I will apportion this claim according to the three identified periods of exposure:  

First period - (the ComCare period) is apportioned at 5% of overall exposure in accordance with the Plaintiff’s estimate. 

The other two periods will be apportioned in the following manner. The balance of 95% of the Plaintiff’s exposure will be apportioned between the other Defendants on a time-on-risk basis. The first period (the Adelaide Steamship period) being 10 months, and the second period (the Pattons Slipways period) being 120 months. That makes a total of 130 months. 

Based on a time-on-risk apportionment between the Second and Third Defendants, liability should be apportioned as follows: 

Second Period – this constitutes 10 of the 130 months. (10/130 x 95% = 7.3%).There are two Defendants liable for this period namely Assco (Category 2) and Amaca (Category 1). As the whole period falls into Index Period A, then 75% of that figure (5.5%) should be attributed to Amaca, and the balance of 1.8% should be attributed to Assco. 

Third period - this constitutes 120 months of 130 months total (120/130 x 95% = 87.7%). There are two Defendants liable for this period namely Pattons Slipways (Category 2) and Amaca (Category 1). However, this period spans Index Periods A and B. 

Roughly 10% of this period falls into Index Period A so the calculation for this sub-period is: 87.7% x 10% = 8.77% x 75% = 6.6% which is attributed to Amaca, and the balance (2.17%) attributable to Pattons Slipways.  

As to the other 90% (87.7% – 8.77% = 78.93% x 65% = 51.3%) which is attributable to Amaca and the balance of 35% (27.63%) is attributable to Pattons Slipways. 

Final Apportionment 

	Party
	Calculation
	Totals

	ComCare
	5%
	5%

	Residual Assco Group Ltd
	1.8%
	1.8%

	Pattons Slipways 
	2.17% + 27.63%
	29.8%

	Amaca Pty. Limited 
	5.5% + 6.6% + 51.3%
	63.4%

	
	
	

	Total 
	
	100%


Single Claims Manager 

I have been asked to appoint a Single Claims Manager. In accordance with Regulation 61 (5) (b), Amaca is the first possible Single Claims Manager, and Pattons Slipways is the second possible Single Claims Manager. 

DATED 16 April 2010 

JAMES T. KEARNEY

Contributions Assessor
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