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IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES


DDT No. 35 of 2010



BETWEEN: 

ANTONIO ZINGHINI
Plaintiff 

AND

AMACA PTY LTD

Defendant

AND
CSR LTD
Second Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. The Registrar referred this matter to me by letter dated 9 June 2010 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations) for a determination of apportionment as between the defendants.  

2. The determination is to be made by me on the papers, on the assumption that the Defendants are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (Standard Presumptions). 

3. The plaintiff is Antonio Zinghini.  He sues Amaca Pty Ltd (Amaca) and CSR Ltd (CSR) for occupational exposure to asbestos dust and fibre.

4. Mr Zinghini alleges that he suffers from pleural plaques and depression. 

History of Exposure
5. Mr Zinghini alleges that he was first exposed to asbestos dust and fibre during his employment by Amaca at the Camellia factory in the period 1954 – 1958.  He says that it was his job to polish asbestos cement sheeting in a polishing machine.  He was incidentally exposed to asbestos in the factory as his colleagues were “handling and working with raw asbestos and asbestos cement products”.  That is essentially the entirety of Mr Zinghini’s description of his work with Amaca.     

6. Mr Zinghini says that he was exposed every day and throughout the day.  He worked 8 hours per day and from time to time Saturdays or overtime.  He describes the intensity of his exposure as “high”.  He cannot recall the name of the products that he polished but he thinks they might have been used in bathrooms.
7. His next period of exposure is with CSR in the period 1971 – 1982.  He says that he was employed as a forklift driver in the floor tiling area at CSR Plaster Mills at Concord West.  He described his duties as moving large pallets of asbestos “including blue asbestos and also grey asbestos.  I was required to move the asbestos from outside the factory to inside the factory, and also move it within the factory”.  Mr Zinghini says that he also worked in close proximity to other employees who worked with “raw asbestos”. 

8. He says that he was exposed to asbestos everyday on a constant basis.  He says that his intensity of his exposure in this role was “high”.  The exposure was, according to Mr Zinghini, constant throughout the whole period.

9. His recollection is that he worked with blue asbestos which was mined in Western Australia and grey asbestos that was imported from Canada. 
10. Mr Zinghini says that neither Amaca nor CSR provided him with protective equipment.
The Defendants’ Replies
Amaca
11. Amaca admits that it employed Mr Zinghini between 23 February 1955 and 28 October 1957.  In support of that it attaches Mr Zinghini’s employment records.  I accept that that is an accurate record of the period of his employment.  
12. Amaca does not dispute Mr Zinghini’s allegations as to how the alleged exposure occurred.  However, it does note that the plaintiff has not provided detailed particulars of the intensity and duration of exposure.
13. Amaca does not admit that it owed the plaintiff a duty of care to take reasonable precautions to prevent the development of psychiatric injuries although it does admit it owed him common law and statutory duties to prevent injury by reason of exposure to asbestos.

14. Amaca makes similar admissions and denials in respect of its obligations as an occupier.
15. Amaca admits that its conduct gave rise to the Mr Zinghini’s pleural plaques but otherwise denies being the cause of his other injuries.

16. Amaca submits that both parties should be placed into category 1 and that the Standard Presumptions shouldn’t be varied except as against CSR to take into account the relative period of employment (ie 2 years 8 months Amaca : 11 years CSR).

CSR
17. CSR admits that Mr Zinghini suffers from pleural plaques but does not admit he suffers from an asbestos related depressive disorder.  It also denies that the injuries he has suffered give rise to a liability at common law.
18. CSR does not admit that it employed Mr Zinghini however it did not advance any evidence that it did not employ him.  It does not have any employment records for Mr Zinghini but its inquiries are continuing.
19. As it does not admit employing Mr Zinghini CSR was unable to make any admissions about the allegations of exposure at its factory.

20. Like Amaca, CSR will argue that Mr Zinghini’s psychiatric injury is unrelated to his asbestos exposure. 
21. CSR admits that it occupied and controlled the Concord West factory that Mr Zinghini alleges he was exposed to asbestos in, but does not admit that it employed him.
22. CSR submits that both Amaca and CSR should be placed into category 1.

23. CSR makes a submission on the relative blameworthiness of the exposure to asbestos whilst employed by Amaca and CSR. The argument can be summarised as:
(a) Amaca employed the plaintiff at the Camellia factory between 1954 and 1958.  He was a full time employee working 8 hours per day, overtime and occasional double shifts.
(b) CSR is alleged to have employed Mr Zinghini at the Concord West factory between 1971 and 1982.  He was exposed to asbestos dust and fibre every day on a constant basis.

(c) Mr Zinghini is unable to estimate what percentage each of the above periods of employment constituted in respect of his total exposure.

(d) Mr Zinghini visited Dr Julian Lee who provided a report dated 6 April 1994.  In that report Dr Lee gave the following opinion “The fact that these changes (pleural plaques) had become visible on a routine chest radiograph performed while he was still employed by CSR suggests that the earlier period of exposure to asbestos at James Hardie would have made a greater contribution to the development of the abnormality at that time”.
24. On that basis CSR submits the following apportionment should apply:

Amaca

60%

CSR

40%


Conclusions

25. I categorise the parties as follows:

Amaca
Category 1

Telstra
Category 2

26. Applying Clause 3 of the Standard Presumptions the relevant factual considerations are:

(a) The disease suffered is pleural plaques, a divisible disease;

(b) There were two periods of exposure 23 February 1955 – 28 October 1957 at Camellia and then 1971 to 1982 with CSR at Concord West. 

(c) Mr Zinghini believes he was exposed to blue and grey asbestos whilst working for CSR.  He was not specific about the type of asbestos he was exposed to at Camellia.
(d) There was evidence of pleural plaques during routine chest radiographs apparently undertaken while employed by CSR.  The lag time between his exposure at Camellia and today is more than 50 years.  The lag time between his exposure at CSR and today is approximately 30 – 40 years.  Mr Zinghini was first diagnosed with an asbestos related condition whilst employed by CSR. 

(e) The relationship between Mr Zinghini and each of the defendants was employer/employee and occupier/entrant.

(f) No effective steps were taken to minimise Mr Zinghini’s exposure to asbestos in each role. 

27. There is no overlap in the period of exposure between the defendants.  

28. I agree with the submission from CSR that it is likely that the evidence of asbestos related conditions from radiographs referred to by Dr Lee are likely to have been caused by his exposure at Camellia.  To make good the argument that the majority of the injury was caused by his exposure at Camellia I consider that CSR must be able to show that there has been no further deterioration in his condition since those radiographs were taken.  
29. Mr Zinghini did regularly visit Dr Donnelly in the mid 1990s and his reports indicate that there was no major deterioration from 1983 to the mid 1990s (see Report dated 6 July 1994).  There was no major change from 1994 to November 1995 (report dated 16 November 1995).  Again Dr Donnelly reported that his condition was largely unchanged to November 1997 (report dated 26 November 1997).  
30. On the other hand Dr Mark Cohen states in his report in February 2007 that Mr Zinghini has “extensive pleural plaques and pleural calcifications”.  That description indicates that there has been some advance in the presence of pleural plaques between 1982 and 2007.  For that reason I accept that both employment periods at Amaca and CSR are causative of Mr Zinghini’s condition but that Amaca has a slightly higher responsibility of those injuries.
31. I reject Amaca’s submission that CSR apportionment should be increased because of the duration of exposure.

32. Mr Zinghini was employed by Amaca for approximately 30 months.  He was employed by CSR for 132 months.  He describes both periods of exposure as “high” and the period of exposure as “constant”.  On that basis there is no material difference in his intensity of exposure.
33. The unadjusted apportionments are as follows:

Amaca

(30/162) 
18.5%

CSR

(132/162)
81.5%

34. Taking into account that the Amaca period is causative of most of the injury as at 1983 I will make the following adjusted apportionments:

Amaca



25%

CSR



75% 

35. I have not been asked to appoint a Single Claims Manager.
………………………………………………..

David Jay

Contributions Assessor

17 June 2010
