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DETERMINATION

The Registrar of the Dust Diseases Tribunal of NSW referred this matter to me as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a single claims manager.

By virtue of the provisions of Clause 49(4) of the Regulations I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005; 

FACTS

The facts in this matter are in a comparatively small compass.  The plaintiff states that his only known or suspected contact with asbestos occurred during a period in approximately 1985 when he was in receipt of social security payments paid by the Commonwealth of Australia through the Department of Social Security.  The plaintiff further states that it was a condition of the continued receipt of these payments that he would participate in an employment program which he believed was known as a Commonwealth Employment Program (CEP).  It is noted that information filed on behalf of the first defendant indicates that the initials CEP stood for Community Employment Program rather than Commonwealth Employment Program.  For the  purposes of this assessment nothing turns on the actual title of the CEP.
The plaintiff alleges that he worked in the CEP for 9 to 10 months and that at all material times the CEP was managed by the Department of Social Security.  The plaintiff further alleges that that part of the CEP in which he was engaged was to be managed on a day to day basis by the second defendant through an entity known as the Uniting Church Gardening and Handyman Service (UCGHS).  

The plaintiff states that the work he was required to perform at the direction of UCGHS included cleaning up and removing rubbish, debris and other material which included fibro that contained asbestos.  In the course of this work the plaintiff states that he was exposed to dust and fibre arising from that asbestos material which was inhaled by him.  He stated that this work was carried out at various premises in the suburbs of Greystanes, Merrylands and Wentworthville and that the exposure to asbestos occurred on at least three occasions.

The plaintiff alleges that he has contracted mesothelioma.  

It is not alleged by the plaintiff that the first defendant played any part in the allocation of his duties on a day to day basis and he alleges that the duties he performed were in fact directed by his supervisor, Elia Albertoni of the Uniting Church Gardening and Handyman Service.

The first defendant in its Statement of Cross Claim against the second defendant and in its amended reply has alleged that the program referred to by the plaintiff was in fact known as a Community Employment Program and that these programs commenced on 1 August 1983.  The first defendant asserts that under this program approved organisations were granted sponsorship to carry out specific projects but were required to engage long term unemployed and other disadvantaged groups as workers in the performance of these projects.  The groups or entities that received  grants were  required to enter into an undertaking with the first defendant to assume all normal employer responsibilities with respect to workers engaged on the projects including securing appropriate insurances.  

The second defendant by its Reply does not admit that it employed the defendant at all.  In addition the second defendant does not admit that it gave the plaintiff any directions or instructions nor that it provided a system of work nor that it was aware of any likelihood that the plaintiff would be exposed to asbestos if the plaintiff was employed by it.

In its Amended Reply the first defendant alleges that it should be inferred that the plaintiff was a participant in the Community Employment Program and that the second defendant was a project sponsor under that program.  Further, it alleges that in that capacity the second defendant would have received funding from the Commonwealth Government on terms that it paid wages to workers of a particular category and that the plaintiff would have been such a worker.
In summary there are competing allegations as to the identity of the plaintiff’s employer with the plaintiff asserting that it was the first defendant, the first defendant asserting that it was the second defendant and the second defendant not admitting that that was the case.  As to the identity of the party responsible for  directing him to perform particular tasks the plaintiff is not specific in that allegation although he does assert that his day to day supervision and direction was by a Mr Albertoni of the Uniting Church Gardening and Handyman Service.

APPLICATION OF THE STANDARD PRESUMPTIONS

1.
Nature of the disease
The plaintiff is suffering from mesothelioma which is classified as an indivisible disease pursuant to Clause 5(7) of the Standard Presumptions.  However as the exposure alleged is limited to a maximum of three occasions during a restricted period the nature of the disease does not affect the determination of the contribution assessments between the two defendants.
2.
Apportionment between the defendants
It is agreed by both defendants that each defendant falls within Category 2.  There are of course no defendants in any other category.  I agree that each defendant should be regarded as a Category 2 defendant and I so determine.  The defendants also agree that pursuant to the standard presumptions where there is more than one defendant in a particular category each defendant is to be treated equally unless the contribution assessor is satisfied that a variable contribution ought to apply.

It is submitted on behalf of the first defendant that the maximum variation permissible under the standard presumptions should be applied in favour of the first defendant.  It makes this submission on the basis that the first defendant was not the employer of the plaintiff and that the second defendant was in fact the employer and had the sole responsibility to allocate duties to the plaintiff and accordingly the duty to ensure that the plaintiff’s conditions of employment were safe.  The first defendant suggests that the maximum variation of 20% should be applied in its favour with the result that the contribution by the first defendant would be found to be 30% and that of the second defendant 70%.

The second defendant on the other hand does not admit that it was the employer of the plaintiff nor that it gave him any directions or instructions.  The second defendant submits that the maximum possible variation should be applied against the first defendant on the basis of the plaintiff’s allegation that the first defendant employed him and delegated the supervision of the plaintiff to the second defendant.  The second defendant alleges that the first defendant had actual constructive knowledge of the dangers of asbestos at the relevant time such knowledge having been gained by the Commonwealth through its various departments including the Department of Defence, Department of Health, Department of Social Security, the Commonwealth Medical Officer, and the Commonwealth Chief Scientist.    On the other hand the second defendant has not alleged that the first defendant had actual knowledge of the specific tasks which the plaintiff would be required to perform.

Taking into account the allegations made by the plaintiff and the provisions of Clause 49(4) of the Regulations and the lack of relevant admissions made by the second defendant I am unable to make the findings as to variation as submitted by either of the defendants.  However, although the second defendant does not admit that it was the employer of the plaintiff, the plaintiff has asserted that his day to day duties were directed by Elia Albertoni of UCGHS and I am required to accept that statement.It does not appear that the first defendant was given any detailed information as to the nature of those day to day duties.  Accordingly, the first defendant would have little, if any, opportunity to apply the actual or constructive knowledge of the dangers of asbestos which the second defendant asserts that it had.  On the basis of the allegations made by the plaintiff as to day to day control but taking into account that it is not alleged that the second defendant had any actual or constructive knowledge of the dangers of asbestos I consider that the circumstances of the case require that there should be a variation of the standard presumptions but not to the extent argued for by the first defendant.  I consider that the equal share which would otherwise be applied to the first defendant should be decreased by 5% and that of the second defendant increased by 5% with the result that 55% is apportioned to the second defendant and 45% to the first defendant,.

SUMMARY
For the reasons referred to above I make the following apportionment of liability between the defendants
Commonwealth of Australia:
45%

Uniting Church in Australia
55%

Appointment of Single Claims Manager
I appoint the second defendant Uniting Church in Australia as single Claims Manager in accordance with Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulations, 2007.

Dated: 30 November 2009
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