IN THE DUST DISEASES TRIBUNAL 

OF NEW SOUTH WALES


DDT No. 284 of 2009



BETWEEN: 

WILLIAM IVOR WILLIAMS
Plaintiff
AND

COMCARE

First Defendant

AND
AMACA PTY LTD (FORMERLY JAMES HARDIE & COY PTY LTD) 
Second Defendant
CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. The Registrar referred this matter to me by letter dated 21 January 2009 pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations) for a determination of apportionment as between the defendants.
2. The determination is to be made by me on the papers, on the assumption that the Defendants are liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (Standard Presumptions).  
3. The plaintiff Mr William Williams (Williams) claims that he suffers from asbestosis, pleural plaques and arpd.  He has sued Comcare and Amaca.  The defendants have each filed a Reply to his Statement of Particulars.   

Mr Williams’ Employment and Asbestos Exposure
4. Mr Williams sets out in considerable detail his history of employment as an airframe mechanic and plumber from May 1952 to June 1994.  In that time he worked for about 26 employers as well as being part of a partnership and a sub-contractor on building sites.

5. Mr Williams was not exposed to asbestos in every workplace or with every employer but he was exposed in many.  His exposure experience falls into two main categories.  First, he handled asbestos blankets while he worked as an airframe mechanic.  He described this exposure as “minimal and trivial”.  Secondly, he was exposed to asbestos when working as a plumber around the Australian Capital Territory.  I do not propose to recapitulate here his exposure with each employer.  It is sufficient to set out in a summary form his experience when employed by Day & Maikin:

“…From 19 March 1964 until 25 June 1964 I was employed as a plumber by Day & Maikin in Canberra.  I worked on the construction of Canberra Hospital….occasionally I mixed asbestos powder and water to make an insulating slurry that I placed over the hot water pipes.  On this job I worked with asbestos powder about a couple of times a week for about an hour on each occasion.

However, on this job I worked in the vicinity of (within a few meters next to) carpenters who used asbestos cement building materials during construction including hardies three quarter inch Compressed Thick Sheets (on floors in wet areas), Hardiflex Flat Sheets and Hardiplank.  On a number of days each week on average carpenters cut these materials around me creating clouds of visible dust in my breathing environment.  I could not help but breathe in the dust…The dust created by carpenters around me from these asbestos cement materials was much thicker and regular than my work with asbestos powder”. 

6. In the period that he was in partnership with John Weir and self employed (1970 – 1980) he recalled working nearby workers who cut and installed Compressed Thick Sheets, Versilux, Tilux, Super Six and Hardiplank.

7. Mr Williams states that his exposure to asbestos after 1980 was insignificant.

8. Mr Williams recalls being exposed to asbestos when working at the Canberra Hospital, Royal Mint, Parliament House, Institute of Sport, a technical college in Belconnen, the Marist School in Pearce, Woden Valley High School and various government cottages.  When he worked at the sites the government inspectors did not warn him about the dangers of asbestos and he did not receive protective equipment.
9. Mr Williams worked as a plumber for 37 years and was exposed to asbestos to varying degrees for 26 of those years.  He could not nominate a level of exposure for each period of employment.  He was able to estimate that “65% of my overall exposure was as a result of working on government buildings, and 35% from private dwellings.  Virtually all of my exposure on private dwellings came from James Hardie fibro.  I do not recall much use of the asbestos powder on private dwellings.  The asbestos powder was primarily used on the government buildings that I worked on, particularly the large government buildings”. 
10. His estimate of the amount of exposure by product was 85% from Hardies AC building materials, 14% from asbestos powder and 1% from asbestos rope or tape.
11. Mr Williams said that he had heard of Wunderlich but never worked around or with their products.
12. In its Reply Comcare admits that it occupied and/or controlled the premises referred to in paragraph 8 above except for the Marist school and the Belconnen technical college.  However it does not propose to produce evidence to refute the allegation that it was the occupier/controller of those school premises.  Comcare admits that it owed Mr Williams a duty of care whilst on premises occupied by it.

13.  Amaca admits that the plaintiff suffers from arpd but disputes that he has asbestosis.  It admits that it manufactured asbestos cement products that the Mr Williams was exposed to.  Amaca makes no admission as to the circumstances of Mr Williams’ exposure to asbestos.
14. Amaca admits that during the period of the plaintiff’s exposure it was aware that heavy exposure over a long period of time to raw asbestos could cause injuries.

Categorising the Parties       

15. Both Comcare and Amaca agree that the Comcare should be placed in Category 2 and Amaca Category 1 of the Standard Presumptions. 
Adjustment of Standard Presumptions

16. Mr Williams allegedly suffers asbestosis and pleural plaques which are divisible injuries.  Each separate period is to be treated as equal in contribution unless a variable weighting is deemed to apply.  
17. Amaca submitted the Standard Presumptions should be varied to “50%-50% apportionment between Amaca as a Category 1 manufactured and Comcare as a Category 2 employer as Comcare had actual knowledge of the risks of asbestos over the course of the Plaintiff’s employment with Comcare and Comcare should be held equally liable on this basis”.  It further submitted that Comcare was a large and sophisticated organisation with actual knowledge of the dangers of asbestos and because it took no steps to minimise the risk of harm in the course of his employment.
18. Amaca submitted that it is 100% liable for the exposure Mr Williams experienced in non-government buildings, being 35% of his exposure.  As to the remaining 65% of his exposure says that the liability should be apportioned equally leading to the following proposed liabilities:

Amaca 
65%/2 + 35% = 67.50%

Comcare 
65%/2 = 32.50%

19. In its Reply Comcare submits that it did not have actual knowledge of the risks of asbestos and so the Standard presumptions should not be varied. It also submits that the Standard presumptions should not be varied by reason of its size and sophistication or the number of defendants in each category.
20. Comcare submits that the Standard presumptions should be varied as against Amaca because it failed to issue warnings on its products at a time when warnings may have reduced the likelihood of injury or harm.

21. Comcare does not make any submissions as to the percentage apportionment that should be attributed to the respective defendants.

22. I do not propose to adjust the Standard Presumptions as against Amaca.  The Standard Presumptions presume that Amaca had actual knowledge of the dangers of asbestos at the relevant times.  
23. I find that Mr Williams exposure in each period of employment was essentially the same in duration and intensity.  I further find that any exposure of substance ceased in about 1980.

24. In respect of Comcare, although it is submitted that it is a large and sophisticated employer, there is no evidence in respect of that.  I think it can be accepted that that is so but in the circumstances I am minded to increase Comcare’s liability by 5% only in respect of the Period B exposure.  That means that for all exposure experienced by Mr Williams in period B and period C of the Standard Presumptions the apportionment will be 60% Amaca and 40% Comcare.  
25. Relying on Mr Williams’ estimate of a lifetime exposure to asbestos comprising 65% in government buildings and accepting Amaca’s submission that it is solely responsible for the balance of his exposure the apportionments are as follows:

Amaca
35% + (60% x 65%) = 35% + 39% = 74%

Comcare
40% x 65% = 26%    
26. Applying Cl 61 of the regulations I appoint Amaca as the Single Claims Manager.

………………………………………………..

David Jay

Contributions Assessor
28 January 2010
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