DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 276 of 2010
Between 

SUZANNE WHITE
Plaintiff

AMACA PTY LIMITED (under NSW administered winding up)
First Defendant

UNIVERSITY OF NEWCASTLE
Second Defendant/Cross Claimant
STATE OF NEW SOUTH WALES
Cross Defendant
DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants and cross defendant, Amaca Pty Limited [“Amaca”] , University of Newcastle [“UN”] and the State of New South Wales [“SNSW”] arise from a claim for compensation brought by Suzanne White [“the Plaintiff”] who was born on 7 October 1957 and alleges that she was diagnosed with mesothelioma in April 2010.  

The defendant and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply’s filed by the defendants and the cross defendant.  A further Amended Reply has been forwarded to me by the solicitor for UN and I have had regard to all those documents.
The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
The Plaintiff alleges in a Statement of Claim filed in the Tribunal on 30 September 2010 that she was exposed to asbestos dust and fibre in the course of her employment between 2 February 1975 and 2 June 1976 at Sorbys Hardware Pty Ltd [“Sorbys”] where she was exposed to asbestos cement fibro sheets and was working in the vicinity of others who handled asbestos cement fibro sheets.  She alleges that these asbestos products were supplied, sold and/or manufactured by James Hardie & Coy Pty Ltd.
She further alleges in her Statement of Claim that as a student at UN between 1981 and 1982 and then again between 1985 and 1987 she was exposed to asbestos used at the university , which she alleges was also manufactured, supplied and/or distributed by James Hardie & Co Pty Ltd.

A cross claim was filed by UN on 1 December 2010 against SNSW alleging that SNSW was the proprietor of the land upon which the Plaintiff alleges that she attended the UN and that between 1971 and 1974 SNSW or entities commissioned by them or retained by them performed construction in stages on the premises.

The Amended Reply forwarded to me on behalf of UN alleges, amongst other things, that it did not have control or management of the premises as alleged at the relevant time, but it does however concede, quite appropriately, that pursuant to Regulation 49(4) that for the purposes of a contributions assessment, all defendants and cross defendants are presumed to be liable.

The First Defendant, Amaca filed a Reply on 24 November 2010 which makes detailed submissions as to apportionment, but only in respect of the primary defendants and not the cross defendant’s liability. It submits that Amaca is a category 1 defendant and that UN is a catgory 2 defendant and that as there is no evidence that would support a variation of the Standard Presumptions, liability ought be apportioned on a time on risk basis.

 The Second Defendant, UN, filed a Reply on 15 December 2010, and forwarded to me an Amended Reply on 1 February 2011 which makes detailed primary and alternate submissions as to the manner in which apportionment ought be calculated.   Their primary submissions  is that the exposure with Sorby’s was significant, prolonged and daily, and that the two subsequent periods of exposure with UN were such that the Plaintiff was unlikely to have been in classrooms containing respirable asbestos dust and fibre, or if there was any, then that which may have been inhaled by the Plaintiff was de minimus and not causative of the mesothelioma.  The alternate submission is that there ought be an apportionment based on a time on risk basis and then a variation of the Standard Presumptions to the maximum 20% in their favour.  They also submit that SNSW is a Category 1 defendant as the owner of premises and installer of asbestos within it as designer of premises with asbestos sprayed ceilings.  I do not accept that submission and find that SNSW is a Category 2 defendant.
 The cross defendant, SNSW filed a Reply on 17 January 2011 which submits that Amaca ought be categorized as a Category 1 defendant and UN and SNSW as category 2 defendants.  They then submit that the maximum variation allowed by the Regulations in the amount of 20% ought be applied against UN’s submission as to apportionment as detailed on page 20 of UN’s Reply.  With respect, do adopt that approach would be contrary to the Regulation as the variation can only be made to the Standard Presumptions.  I reject the submission as to apportionment in that manner as inappropriate.
Having had regard to all the submissions made by the parties and in particular the affidavit of the Plaintiff, it seems to me that the appropriate was to calculate apportionment is on a time on risk basis.  The Plaintiff worked for approximately 64 weeks at Sorbys.  In the first period of her study at UN she was a fulltime student for a period of 2 years, but allowing for university holidays I calculate an academic year as 40 weeks.  In the second period of her study she was a part-time student for two years and I have again allowed an academic year of 40 weeks.

  I am of the view however that her exposure with Sorbys was far more intense than that at UN and doing the best I can I am of the view that it was five times more intense than that at the University.

The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

I therefore determine that the apportionment is as follows (rounded);

Amaca




68%
UN




16%
SNSW




16%





----------





100%

I have been asked to determine a single claims manager, therefore pursuant to s.61(3)(b) of the Regulations, I appoint Amaca as single claims manager.
Dated : 9 February, 2011
WENDY  STRATHDEE
PAGE  
4

