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Referral
The Registrar has referred this matter to me pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment between the defendants herein.  
The determination is be made on the papers, on the assumption that each of the defendants is liable and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).
Pursuant to clause 49(4) of the Regulation, the determination must be made solely on the basis of the plaintiff’s statement of particulars and the defendants’ replies on the claim and the Standard Presumptions referred to above.

The Papers

In this matter I have had regard to the contents of the following documents:
1. The plaintiff’s statement of particulars filed 14 June 2011.
2. The first defendant’s reply filed 13 July 2011.

3. The second defendant’s reply 4 July 2011.

The Plaintiff’s Particulars
The plaintiff’s statement of particulars provides a summary of his work history from 1968 until 2011 (when he was diagnosed with mesothelioma).
In that summary, the plaintiff indicates that he was exposed to asbestos dust particles and fibres between 1968 and early 1974  and again between late 1974 to late 1976 when he was employed by Ulladulla Fibrous Plaster Works in the first period as an apprentice plasterer and in the second period as a plasterer.
The plaintiff also asserts that between mid 1977 to 1983 he was exposed to asbestos dust particles and fibres when he worked as a part-time self employed kitchen/bathroom renovator using Villaboard sheets which he purchased from suppliers in Goulburn.  During this period the plaintiff says that he completed about 15 or 16 kitchen or bathroom renovations using Villaboard sheets.  
1968 to early 1974 – Apprentice Plasterer
During this period the plaintiff asserts that he worked as an apprentice at the Ulladulla Fibrous Plaster Works which was the only plastering business in the local area at the time.
As a first year apprentice his role was more or less like a labourer carrying tools and passing equipment to tradesman.  By the second year his role had progressed so he was involved more in setting up – cutting and fixing sheets to the wall and setting the joints and putting up cornices.

From 1970 onwards the plaintiff asserts that Villaboard was used to sheet the walls and ceilings in the wet areas such as the laundry, kitchen and bathrooms of homes being under construction.  Gyprock was used in other areas of the houses.  
The plaintiff describes how very fine dust would be released into the atmosphere when the Villaboard sheets were cut with a handsaw or with fibro cutters.  This was usually done inside houses with other people performing the same kind of task in the immediate vicinity.  The plaintiff described it as a “very dusty environment”.  He never wore a mask or other respiratory equipment while performing these tasks and was unaware at the time that the inhalation of asbestos dust and fibres could be dangerous.

The plaintiff’s apprenticeship finished in 1972 but he remained working at the Ulladulla Fibrous Plaster Works until early 1974 performing the same kind of work.

Late 1974 to late 1976 - Plasterer
In late 1974 the plaintiff returned to work at the Plaster Works performing the same kind of work as he had performed previously.  He continued in this employment for approximately 2 years using the Villaboard product in the same way as in the first period of employment.
The plaintiff says that he was exposed to asbestos dust particles and fibres on a daily basis during both periods of employment at the plaster works.

Mid 1977 to 1983 – Self Employed Kitchen/Bathroom Renovator
The plaintiff’s particulars describe how he moved to Goulburn in early 1977 and commenced working at the abattoirs.  

To earn extra cash, the plaintiff started performing bathroom and kitchen renovations on weekends in the Goulburn area using Villaboard sheets.  He purchased the Villaboard from suppliers in Goulburn.

The plaintiff estimates that between mid 1977 to 1983 he completed 15 or 16 kitchen/bathroom renovations using Villaboard sheets.

When doing these jobs he would use an angle grinder to cut the sheets because this was quicker and created a neater cut than using a handsaw or fibro cutters.  Using an angle grinder created “a lot more dust” around him (which he inhaled) compared with using a handsaw or fibro cutters.
First Defendants’ Reply
The first defendant admits manufacturing and supplying Villaboard until July 1977 and says that from July 1977 onwards Villaboard was manufactured and supplied by Amaca.
The first defendant’s Villaboard products contained 10 to 14 percent asbestos fibre.

In relation to apportionment, the first defendant submits that the plaintiff’s particulars indicate that he was exposed to Villaboard whilst working for Ulladulla Fibrous Plaster Works between 1970 and early 1974 and then between late 1974 and 1976.

The first defendant admits responsibility for this period of the claimant’s alleged exposure.

The first defendant further submits that the plaintiff was exposed to asbestos when working with Villaboard products during the period 1977 to 1983 when he carried out bathroom/kitchen renovations.

The first defendant says that the second defendant is responsible for this period of the claimant’s alleged exposure.

The first defendant concedes that the plaintiff’s exposure to asbestos products in the later period (1977 to 1983) was less intense and accordingly suggests an apportionment between the parties as follows:

Seltsam Pty Limited - 
60%
Amaca Pty Limited - 
40%

Second Defendant’s Reply

The second defendant admits manufacturing Villaboard from July 1977 onwards and submits that accordingly the first defendant is solely responsible for the plaintiff’s exposure to asbestos when he was working at the Ulladulla Fibrous Plaster Works.
The second defendant concedes that between 1977 and 1980 the Villaboard manufactured by it contained 10 to 12 percent asbestos.  After 1980 the Villaboard contained 4 to 8 percent asbestos.
The second defendants also particularises warnings which were placed on all of its products after October 1978.

In relation to apportionment, the second defendant says that the plaintiff was exposed to asbestos products on a daily basis for 8 years between 1968 and 1976 when he worked at Ulladulla Fibrous Plaster Works.
The second defendant submits that using the “time on risk” approach and making appropriate allowances for holidays and weekends the plaintiff probably worked 1,840 days at Ulladulla Fibrous Plaster Works and was exposed to asbestos dust particles and fibres on a daily basis during that period for which the first defendant should be found solely liable.

The second defendant says that in respect of the home renovation period of exposure (1977 to 1983) the plaintiff completed no more than 15 or 16 kitchen/bathroom renovations and for the purpose of calculating “time on risk” allows only one day for each renovation.  Realistically I consider that each renovation would probably have entailed three or four days work rather than only one.
The second defendant’s primary submission is that the plaintiff’s period of exposure to asbestos when working at Ulladulla Fibrous Plaster Works (1840 days) was so great when compared with the period of exposure experienced when engaged in home renovations (16 days) being the period for which the second defendant is liable such that the second defendant’s liability is “de minimus” (sic).
The second defendant’s secondary submission is that its liability should be calculated as 16 days out of 1856 days (0.9%).

The second defendant’s third submission is that the appropriate apportionment between the parties should be as follows:

Amaca Pty Limited - 
5%

Seltsam Pty Limited - 
95%
This is based on particulars supplied by the plaintiff in a letter dated 6 July 2011 annexed as Annexure B to the second defendant’s reply.

Determination
I find that the plaintiff has contracted the disease of mesothelioma which is an indivisible condition.

I find that the plaintiff was exposed to asbestos dust particles and fibres when using Villaboard products manufactured by the first defendant when he worked for the Ulladulla Fibrous Plaster Works between 1968 and early 1974 and again between late 1974 and late 1976.
I also find that the plaintiff was exposed to asbestos dust particles and fibres when using Villaboard products working as a self employed kitchen/bathroom renovator in the Goulburn District between mid 1977 and 1983.
I find that the frequency of the plaintiff’s exposure to asbestos dust particles and fibres was much greater during the period when he worked for Ulladulla Fibrous Plaster Works (daily basis) compared with when he worked on kitchen/bathroom renovations (weekends only).  I find that the intensity of exposure was essentially similar.  
I accept the third submission of the second defendant that, in light of the plaintiff’s assertion to the effect that approximately 5 percent of his total exposure occurred in the period 1977 to 1983 (being the period for which the second defendant is liable), it is appropriate to apportion liability between the defendants on that basis.
Final apportionment

Accordingly, the final apportionment is:

· As against the first defendant:

95%
· As against the second defendant:
  5%

I appoint Seltsam Pty Limited the single claims manager.

……………………………..
Mark McDermott
8th Floor Selborne Chambers
Dated:  5 August 2011
