DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 271 of 2011

Between

DEREK LESLIE WEISE

Plaintiff

COMCARE

Defendant/Cross Claimant 

AMACA PTY LIMITED

Cross Defendant

AMENDED DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendant and cross defendant, Comcare and Amaca Pty Limited [“Amaca”] brought by Derek Leslie Weise [“the Plaintiff”]  who was born on 24 February 1950 diagnosed with mesothelioma on 12 August 2011..  

The defendant and cross defendant were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff, the Cross Claims and the Reply’s filed by the defendant and the cross defendant.  

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
The Plaintiff alleges in a Statement of Particulars filed in the Tribunal on 12 October 2011 that the Plaintiff was exposed to asbestos dust and fibre in the course of his employment with the Department of Public Works in the ACT between February 1965 and 1972 as an apprentice carpenter and joiner working at many sites in the ACT.   At paragraph 4.1 of his particulars the Plaintiff describes his duties, the various sites upon which he recalls working and the products which he used.

The Reply filed by Comcare submits that there ought be no variation of the Standard Presumptions.

The Reply forwarded to me  by Amaca on 9 December 2011 is the Reply that they assert will be filed with the Tribunal.  It annexes the transcript of the eevidence given by the Plaintiff before His Honour Judge Curtis at the Plaintiff’s home on 6 December 2011.  I have had regard to the evidence contained therein.

The Reply filed by Amaca contains very detailed submissions.  Their primary submission is that Amaca are an innocent defendant pursuant to clause 53 of the Regulation.  With respect to that submission, I am obliged by the Regulations to apportion a share to each defendant or cross defendant named in the proceedings

Amaca further submits that there ought be a variation of the Standrad Presumptions against Comcare to the maximum 20% allowed under the Regulations on the basis of it’s size and sophistication, and that they ought be inputed with actual knowledge.  Amaca also submits that Comcare ought be placed in both Category 1 and 2 as an employer and an installer of asbestos, on the basis of the statements made in the Form 1 in that the Plaintiff was using new products to replace those that he removed, and the evidence contained within the transcript.  Additionally Amaca submits that their products have not been conclusively identified and that they products referred to by the Plaintiff may in fact have been manufactured and/or supplied by another entity. Furthermore they submit that they cannot be liable for insitu product which cannot be idebtified.  I have had regard to all of these submissions. 

The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

Doing the best I can and acknowledging the arguments made by both parties, it seems to me that the best way to do justice between the parties is to vary the Standard presumptions by 20% against Comcare.  I do not accept the submission that they ought be placed in both Category 1 and 2 and I also do not accept the submission that the Plaintiff was only exposed to allegedly Amaca’s products for the first two years of his apprenticeship, as he states  on page 9 of his particulars as follows:

“The whole time whilst I worked for the ACT Department of works, I was exposed to asbestos.”
I therefore determine that the apportionment is as follows;

Comcare




55 %
Amaca





45 %







----------







100%

I have been asked to determine a single claims manager, therefore pursuant to s.61(3)(b) of the Regulations, I appoint Comcare as single claims manager.

Dated : 12 December, 2011
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