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DETERMINATION

INTRODUCTION

By letter dated 25 June 2008 bearing the signature of the Registrar of the Dust Diseases Tribunal I am appointed Contributions Assessor in these proceedings.  

The Plaintiff is a 79 year old male who has allegedly contracted asbestos related pleural disease and asbestosis. 

The Plaintiff commenced proceedings against Bluescope  which in turn issued a Cross Claim against Amaca, WGL and BAE. I will refer to the Defendant and the Cross Defendants as a Defendant and I will refer to the parties to these proceedings as follows:

· Bluescope Steel (AIS) Pty Limited - Bluescope

· Wallaby Grip Limited - WGL

· Wallaby Grip (BAE) Pty Limited – BAE

· Amaca Pty Limited (under NSW external administration) – Amaca
I have been provided with the file of the Dust Diseases Tribunal that contains the following material upon which I rely in making this determination:

1. Plaintiff’s Statement of Particulars (“Particulars”)

2. Reply filed for Bluescope 

3. Reply filed for Amaca 

4. Reply filed for BAE

5. Reply filed for WGL

Amaca, BAE and WGL have also filed Amended Replies subsequent to the filing of their Reply. I do not believe it is the intention of the Claims Resolution Process and Contributions Assessment process to permit parties to file multiple submissions and Replies. I do not rely on the Amended Replies filed by these parties. 
In addition to the material described at 1-5 above I rely on the Standard Presumptions set out in Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007.

I am to assume that each Defendant is liable to contribute. 

CATEGORY OF DEFENDANT

There is no dispute that BAE, Amaca and WGL are Category 1 Defendants and that Bluescope as the Plaintiff’s employer is a Category 2 Defendant.

BAE, Amaca and WGL argue and Bluescope denies that Bluescope is also a Category 1 Defendant by reason of its installation of asbestos. There is sufficient material contained in the Particulars to satisfy me that Bluescope is properly categorised as a Category 1 Defendant. I refer to my conclusions in the Contributions Assessment of Went, DDT Proceedings No. 7023/07 for a more detailed explanation of my reasoning. That matter, like this, involved a long period of exposure at the Port Kembla steelworks
PLAINTIFF’S EXPOSURE
Where I refer to “exposure” or its derivation this is to be taken to mean exposure to and inhalation into the Plaintiff’s respiratory system of asbestos dust and fibre.

The Plaintiff was employed by Bluescope as a full time bricklayer from 3 December 1951 until 1987 at its Port Kembla steelworks.  
The plaintiff’s role changed a number of times during his employment with Bluescope coinciding with promotions. He says during his entire employment he personally performed and supervised others performing:

· Handling and shaping of asbestos blocks bats and boards in confined spaces

· Removal of asbestos contaminated debris after brickwork had collapsed

· Working on and around scaffolding material used to fit preformed asbestos block material

· Hot repair maintenance work on furnaces in the open hearth at which time he and other wore asbestos gloves/gauntlets

· Working in the vicinity of bricklayers, labourers, fitters, boilermakers and laggers performing work with asbestos 

The plaintiff also says that he would be exposed to asbestos in the lunch and change room where other workers would shake their clothes from which asbestos dust would emanate.
Bluescope submits that the Plaintiff’s exposure ceased in 1973. This submission is based on an history recorded by Dr Michael Burns in his report dated 31 October 2007 and on comments made by the Plaintiff in a statement he made and which was dated 2 April 2007 attached to Bluescope’s Reply. The origin of this statement of the plaintiff is not explained. In it the plaintiff says :

“Asbestos products were used in all of the furnace areas I have mentioned plus No 1  Power House from when I commenced employment with AI&S Port Kembla up to  1973 when I found out asbestos was dangerous to health. However in 1973 asbestos was still in a number of areas and removed gradually when there was a total reline of a furnace. From 1973 we stopped using asbestos products and when it was removed after that date special precautions were used”
I note a report of Dr Breslin dated 20 March 2008 prepared following his examination of the plaintiff on 20 March 2008 makes no mention of exposure ceasing in 1973.

Statements of Keith Tatton and Peter Cross also attached to Bluescope’s Reply refer to their exposure at Port Kembla ceasing around 1977 and the late 1970s.

To accept that some time in 1973 the Plaintiff’s exposure suddenly ceased would be artificial in the extreme. Doing the best I can I find that the plaintiff continued to experience exposure to asbestos until 31 January 1979.
Therefore I find that the plaintiff experienced exposure for a total of 28 years of which 8 occurred in Period A and 20 occurred in Period B. Because there is evidence that the use of asbestos was phased out after 1973 and that precautions were taken after this time and because the plaintiff was appointed Senior Foreman in 1970 and would I infer have been working less “hands on” with asbestos products I find that the exposure after 1970 was less intense. Doing the best I can I find that 40% of the plaintiff exposure occurred during Period A and 60% of the Plaintiff’s exposure occurred during Period B.

CONTRIBUTION ASSESSMENT
Bluescope submits in cogent submissions that the standard presumptions ought not to be varied against it and that for Period A contribution ought to be 25% to Bluescope as a Category 2 Defendant and 75% to the Category 1 Defendants. Bluescope submits that :
· Use of asbestos was only incidental to its core business

· It relied on the knowledge of asbestos producers

· Each of Amaca, WGL and BAE was in a unique position to acquire knowledge as to the dangers of asbestos

· Each of Amaca, WGL and BAE ought be equally liable for the Category 1 contribution

Amaca submits that the Standard Presumptions ought to be varied against Bluescope by 20%. The calculations of proper contribution in the Reply filed by Amaca indicate that it does not consider that the Standard Presumptions ought to be varied against Bluescope as a Category 2 Defendant. The submission is hard to follow.

BAE and WGL make the same submissions about the contribution of Bluescope in arguing that in Period A the Standard Presumptions ought be varied so that contribution should be Bluescope as a Category 2 Defendant - 45%; and other Category 1 Defendants -55%, and that in Period B the Standard Presumptions ought be varied so that contribution should be Bluescope as a Category 2 Defendant - 50%; and other Category 1 Defendants -50%. 
BAE and WGL submit that 
· Bluescope owed the Plaintiff a non delegable duty of care

· Bluescope had actual knowledge of the dangers of asbestos 

· Bluescope was a large and multi faceted organisation.
BAE and WGL submit that Bluescope ought to be 50% liable for the Category 1 contribution on the basis that it installed all of the asbestos at the Port Kembla steel works. I reject this submission. 

BAE and WGL submit that WGL cannot be liable to contribute beyond 30 September 1966 when it ceased operations and that BAE cannot be liable to contribute to any liability due to exposure before 1 October 1966 when it commenced operations. I accept BAE cannot be liable before 1 October 1966 but to accept that WGL’s liability to contribute ceases on the day it ceased operations would be to conclude that any asbestos it manufactured and supplied disappeared on the day it ceased operations. To accept that WGL’s liability to contribute ceases on the day it ceased operations would not take account of the likelihood that much of the asbestos remained in situ at the steelworks for some time after 30 September 1966. I find that exposure to WGL products ceased on 31 December 1969.
BAE and WGL submit that the overwhelming majority of the Plaintiffs exposure was to Amaca products and that of the 50% for which Amaca, WGL and BAE are liable, WGL and BAE ought to only contribute 5%. It is argued that the only WGL, BAE product identified by the Plaintiff is asbestos rope. I reject the submission as to contribution because there is insufficient particularity in the plaintiff’s description of his exposure to assess contribution by reference to particular products on anything other than a broad brush basis. 
I have referred in this Determination to the matter of  Went, DDT Proceedings No. 7023/07.  In that matter I concluded that contribution ought to have been equal between Bluescope as a Category 2 Defendant and other Category1 Defendants. Although the submission of Bluescope  in this matter are well made and may I say better made than in the matter of Went I see no good reason to depart from the reasoning of my previous determination of contribution between Bluescope and Category 1 Defendants. 

In Period A during which 40% of the Plaintiff’s exposure occurred I find Bluescope is liable as Category 2 Defendant for 45%  which is 18% and BlueScope, Amaca and WGL are equally liable for the remaining 22% which is  7.33%.
In period B during which 60% of the Plaintiff’s exposure occurred I find Bluescope is liable as Category 2 Defendant for 50%  which is 30%. Of the remaining Category 1 Defendant liability Bluescope and Amaca are responsible for 30% each which is 9% each, WGL is responsible for 15% which is 4.5%, and BAE is responsible for 25% which is 7.5%.

I will round all of the figures up or down as appropriate.

Accordingly I determine contribution to be as follows:

· Bluescope – 64.5% 

· Amaca – 16% 
· WGL – 12% 
· BAE – 7.5%

[image: image1.png]R P AR R e R Y TR TS





Toby Tancred

Date 1 July 2008

1
1

