DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 7243 of 2007
Between 

CHRISTOPHER ROBERT WARNER
Plaintiff

ACN 000 343 019 PTY LIMITED (formerly Fire Control Pty Ltd)
First Defendant/Cross Claimant
AMACA PTY LIMITED (formerly James Hardie & Coy Pty Limited)
Second  Defendant

THE STATE OF QUEENSLAND

Cross Defendant
DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants, ACN 000 343 019 ( formerly Fire Control Pty Limited) [“fire Control”] and Amaca Pty Limited ( formerly James Hardie & Coy Pty Limited) [“Amaca”] and the cross defendant, The State of Queensland [“SQLD”] arises from a claim for compensation brought by Christopher Robert Warner [“the Plaintiff”].  

The Plaintiff, who was born on 16 June 1948, has brought proceedings against the First Defendant ACN 000 343 019 Pty Limited (formerly Fire Control Pty Limited) and Amaca Pty Limited (formerly James Hardie & Coy Pty Limited) for the contraction of asbestos related pleural disease and asbestos related pleural plaques causing severe chest pain.

By Cross Claim filed in the Tribunal on 22 June 2010 the First Defendant, Fire Control, brought a Cross Claim against the State of Queensland, as the ultimate successor to the liabilities of the Queensland Electricity Generating Board arising from the employment of persons by the Board and/or its successors at the Bulimba Power Station. 

The defendant and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply’s filed by the defendant and the cross defendants.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
The Plaintiff’s allegations in his Statement of Claim are that he was employed by Fire Control between early 1964 and about late 1964 at its factory premises in Shard Road, Brookvale in the State of New South Wales and in the course of that employment he was exposed to and inhaled asbestos dust and fibre. He alleges his diseases are a consequence of such exposure and that his employer was in breach of its duty of care owed to him as an employee and that Amaca was the supplier of the products to Fire Control and also in breach of a duty it owed to the Plaintiff.

The Cross Claim by Fire Control alleges that between 1980 and 1985 the Plaintiff was employed by the predecessor to the State at the Bulimba Power Station as a maintenance fitter and in the course of his employment there handled, worked with, cut, mixed and otherwise dealt with asbestos products, including asbestos insulation products and was in the vicinity of other workers undertaking similar tasks. As a consequence of that work he inhaled asbestos dust and fibre.

The Plaintiff filed a Form 1 Statement of Particulars in the Tribunal on 7 April 2010 which contains a detailed summary of work and exposure history. It is detailed at paragraph 4.2 of that document that the Fire Control business was one that manufactured steel and timber fire doors and that there were two buildings within its control, one for the fabrication of steel doors and the other for timber doors. The Plaintiff states in his Form 1 that he worked in both buildings.

He details at paragraph 4.2 the tasks that he was required to perform, which involved dismantling of crates and unwrapping of fire proof asbestos sheets and also cutting the sheets to size, which was done in the timber fabrication unit. This was often done with a band saw and he states that this was extremely dusty work. Base panels were often glued to the asbestos panels in a process which was called laminating. Often there was overhang which had to be trimmed by a hand saw which the Plaintiff states created a lot of dust. He says on average he would make up to 12 doors a day which would involve cutting the asbestos sheets and then fabricating the doors.

He states on page 17 as follows of his Statement of Particulars as follows:

“The fabrication areas of both buildings were extremely dusty. I was always covered with white dust over my face and clothes from working with the asbestos sheets and there were other workers around me who were working with the asbestos sheets also in the same manner as me. I also had to sweep the floors in the buildings and this circulated dust everywhere.”

The Plaintiff also indicated that he worked on site, detailing the installation of fire proof doors at the Lucas Heights Nuclear Reactor and Newstead House in Sydney, plus several other sites the details of which he cannot recall. He describes the work that he had to do on site which involved cutting a hole through the door with a hole saw and then pulling the plug out, which also covered him in a layer of dust.

He then, further on page 17 of the Particulars, details his only other exposure to asbestos when he moved to Brisbane and worked for Queensland Electricity Generation Board at the Bulimba Power Station. He states as follows:

“I spent 5 years there as a fitter and had some asbestos exposure. However my asbestos disease was present on a chest X-ray prior to commencing with QEGB. … the intensity of my exposure at QEGB was nowhere near as intense as it was at Fire Control. In fact when I was at Bulimia B Power Station there was actually a clean up process in work where some of the old asbestos materials were being removed and this was done in a safe manner often after hours and the work was isolated with plastic sheeting.”

At paragraph 4.7 of his Particulars, when the Plaintiff is asked to estimate a percentage proportion of his relative exposures, he states as follows:

“The vast bulk of my asbestos exposure occurred at Fire Control. I had fairly minimal asbestos exposure at Bulimba B Power Station and as I have stated above my asbestos disease was present on chest X-ray before I even got to the Bulimba B Power Station.”

He identifies the manufacturer and supplier of those products at 4.9 of the Particulars as James Hardie.

Annexed to the Form 1 is a report of Dr. Roger Allen dated 13 February 2007, who takes the following industrial history:

“The chest X-ray report of 16 March 1988 shows evidence of asbestos pleural disease, at least on the right hemidiaphragm and in the mid zones laterally. These would have taken at least 10 years to develop and would coincide therefore, with the exposure to asbestos which occurred during the period for which he worked with Fire Control in Sydney. I note that this period was only for 6 or 9 months but would have been enough to have caused pleural plaques. The period of employment which commenced in 1980, or 8 years prior to the chest X-ray, could possibly have contributed to the development of pleural plaques by 1988. It would usually take around a decade for this to occur but I do not think it is possible to be precise about such estimates as there is clearly an individual variability in the development of the pleural plaques and if in the first year of his working at the Bulimba Power Station, there was extensive exposure to asbestos, this could possibly account for the changes in 1988. However I believe the balance of the evidence would favour an earlier exposure to asbestos.”

Further, doctor in his report of 13 February 2007 states as follows:

“Despite his exposure to asbestos over a fairly prolonged period at Bulimba he has not developed asbestosis or significant pleural thickening … I therefore think it improbable that there has been any major deterioration in the pleural plaques over the past decade or so (since 1988) and I do not think it possible to exclude beyond any doubt, the contribution in development of pleural plaques from the period that he worked at the Bulimba Power Station. Had there been earlier chest X-rays prior to his starting at Bulimba this matter would have been determined very simply.”

In its Reply filed 30 July 2010 Fire Control submits that Amaca ought be assessed to be a Category 1 Defendant and Fire Control and the State ought to be assessed as a Category 2 Defendant. Fire Control further submit that there ought be a maximum variation of 20% against the State of Queensland on the basis that the exposure with the State of Queensland occurred much later in time, that is between 1980 and 1985, and bearing in mind its size and its business as an operator of power stations, it was in a better position to know the risk presented by the inhalation of asbestos dust and fibre.

Fire Control refers my attention to the report of Dr. McEvoy, who (at page 7 of his report dated 21 June 2001) states as follows:

“Documented exposure to asbestos fibre dust occurred when employed by Fire Control Pty Limited at Brookvale in 1964 for a period of approximately six months. There is unconfirmed evidence that chest X-rays showed evidence of pleural plaques on the diaphragms in 1979. Employment at Fire Control in 1964 is the only known cause of asbestos exposure that could have resulted in the development of pleural plaques in 1979.

From 1980 to 1985, there was extensive exposure to asbestos fibre dust, intermittently, when employed at Bulimba Power Station. This period of employment would have been sufficient to cause the subsequent development of pleural plaques but could not, of course, have been responsible for the reported existence of plaques in 1979 …

Asbestos exposure in 1964 occurred daily and was of variable intensity from light to heavy. Asbestos exposure from 1980 to 1985 was intermittent, almost daily and varied from light background exposure to moderate to heavy short term exposure. Time elapsed since the initial exposure is much greater than with subsequent exposure at the Bulimba Power Station. The relative contributions made to ARPD from the prior asbestos exposure are a combination of duration/intensity of exposure and time elapsed since exposure. The duration of exposure at Bulimba Power Station was 10 times that experienced at Fire Control Pty Limited.

You have asked me to attribute proportion of risk from these two exposures and taking the above factors into account I would estimate that exposure to asbestos fibre dust at Bulimba Power Station has an attribution risk of 2-3 times greater than from exposure when employed by Fire Control Pty Limited. Both periods of exposure would, however, have contributed to the development of pleural plaques.”

On the basis of the doctor’s view, Fire Control submit that 25% of the Plaintiff’s exposure ought be attributed to the Fire Control’s period of employment and 75% be attributed to his employment with the State. They then submitted that given the period of employment with Fire Control, the liability of Amaca ought be 35% of that proportion.

In its Reply dated 21 June 2010, Amaca submits that it ought be categorised as a Category 1 Defendant and Fire Control ought be categorised as a Category 2 Defendant. It submits that the Category 2 Defendant ought be assigned actual knowledge as a large sophisticated employer. Amaca does not submit that the standard presumptions ought be varied but does not address any apportionment to the State of Queensland and deals only with apportionment as between Fire Control and Amaca.

In Its Reply, the Cross Defendant State of Queensland concedes constructive knowledge at relevant times and submits that Fire Control ought be categorised as a category 1 and a category 2 defendant as it was in the business of manufacturing steel and fire timber doors, the production of which included the installation of asbestos sheets thus it can be described as an installer of asbestos and should be placed in category 2 as the claimant’s employer. 
It submits Amaca as a manufacturer of asbestos ought be placed in category 1. 
It submits that the State of Queensland is liable for the operation of a power station and the use of asbestos in the power station was incidental to the nature of the business, that is the supply of power, and thus it ought be placed in category 2 as an employer of staff who, as an incident to their employment were exposed to asbestos. They submit there ought be no variation in the standard presumptions. They submit that the evidence does not establish that the claimant’s disease was caused or contributed to by his exposure to asbestos during his employment at the Bulimia B Power Station but that it establishes his injury was caused by exposure to asbestos during employment at Fire Control.
The Cross Defendant maintains it has no liability however accepts that the determination of the contributions assessor must be based on an assumption of liability and therefore submits it ought be apportioned a nominal amount, that is 2%.
STANDARD  PRESUMPTIONS

In accordance with the standard presumptions, it is common amongst the parties that the relevant period in the index contained within Section 5 of the Order that the Plaintiff’s exposure with Fire Control falls within Period B, and with SQLD falls within Period C.  As there is in my view only one defendant in the Period B timeframe it is unnecessary to apportion within that Period, as all of that liability rests with SQLD.  Amaca is only sued for manufacture and/or supply to Fire Control.  
The standard presumption for Period B is therefore



Category 1 : 65 percent



Category 2 : 35 percent

The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

APPORTIONMENT AS BETWEEN DEFENDANTS

I am of the view that in the Period of the Plaintiff’s employment with Fire Control, Fire Control are a category 1 defendant and Amaca a Category 2 defendant.  I see no reason to vary the Standard Presumptions as to apportionment between defendants within that period.

Extensive submissions have been made by the parties as to the variations that I ought make and I have had regard to those submissions.

In assessing the relative blameworthiness and causal potency of each of these defendants, I am of the view that the apportionment ought not be assessed on simply a time on risk basis.  With respect to Dr McEvoy, I prefer the opinion of Dr Allen which accords with the history given by the Plaintiff in that his exposure with Fire Control was very intense and the his exposure with at Bulimba was intermittent.  Even though the Plaintiff worked at Fire Control for some 6-9 months and at the power station for about 5 years, given the intensity and frequency of the exposure as described by the Plaintiff, I am of the view that 80% of his exposure occurred with Fire Control and 20% at the Power Station.
I therefore determine that the apportionment is as follows;

Fire Control


35% x 80% = 

28%

Amaca



65% x 80% = 

52%
SQLD







20%








----------








100%

I have been asked to determine a single claims manager, therefore pursuant to s.61(3)(b) of the Regulations, I appoint Amaca as single claims manager.
Dated : 13 September, 2010
WENDY  STRATHDEE

Contributions Assessor
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