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CONTRIBUTIONS ASSESSMENT

DETERMINATION
By letter dated 14 July 2009 my appointment as Contributions Assessor (“CA”) pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) was confirmed and I was asked to appoint a Single Claims Manager.

The Task of the Contributions Assessor
The task of a CA is set out in clause 49(4) of the regulations which is in the following terms:-

“ADVANCE \d 4(4) The Contributions Assessor to whom a matter is 
referred is to determine the contribution that each defendant is liable to make and is to make that determination on the assumption that the defendants are liable and solely on the basis of: 

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette.”

The “standard presumptions” determined by the Minister are contained in clause 5(1) of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 (hereinafter called “the Order”). The standard presumptions provide standard (but, within limits, variable) percentage contributions to be made by different categories of defendants. Clause 5(2) of the Order specifies how the category of a defendant is determined. The standard percentage contributions (and allowable variations) vary according to the “Index Period” during which the exposure to asbestos occurs.

The Papers
In his Statement of Claim the plaintiff, Leon Francis Unicomb, has sued the first defendant, The State of New South Wales (“the State”), the second defendant, Amaca Pty Limited (“Amaca”) and the third defendant, Seltsam Pty Limited (“Seltsam”) alleging injury suffered as a result of exposure to asbestos.

In his Statement of Particulars (“the Particulars”) the nature of the injury alleged is particularised as “asbestosis” which is a “divisible disease” within the meaning of clause 5(8) of the Order.

The Particulars disclose that the plaintiff was born on 30 November 1930 and that he was apprenticed to Tom Colsoe & Sons at Casino in 1946. He says that as an apprentice plumber he experienced daily exposure to asbestos and that this continued until 1948. I infer that his apprenticeship commenced in early 1946 and (based on his explanation of his subsequent work history) continued until mid 1948 being a period of 2.5 years.

Still in 1948 the plaintiff’s apprenticeship was transferred to his brother, M.E. Unicomb, at Kyogle. The plaintiff says he experienced exposure to asbestos on a daily basis until he began work as a plumber for Tom Hewitt in Dubbo. He says that he worked for Mr Hewitt for about 8 months and it seems that the whole of the 8 month period (which for ease of mathematical calculation later in this determination, I will treat as a period of 9 months) took place in 1952.

In the circumstances I determine that he was apprenticed to his brother from mid 1948 until about March 1952 being a period of 3.75 years and that his employment with Mr Hewitt comprised 0.75 of a year ending about the end of 1952.

The plaintiff says he was exposed to asbestos in the employ of Mr Hewitt although he does not elaborate on this exposure. Looked at overall it seems to me that there is no real basis for treating his exposure to asbestos whilst in the employ of Hewitt as being materially different to the other exposures he mentions.

In 1953 (I infer at the beginning of the year) the plaintiff returned to employment with his brother. Again he was exposed 
to asbestos on a daily basis. This period of employment continued until about 1958 in which year he began work for G.M. Sheppard as a plumber in Dubbo. I infer that this period of employment by his brother ended in about mid 1958 and had comprised a period of 5.5 years.

He was exposed to asbestos on a daily basis while he was in the Sheppard employment which lasted until about 1961 when he was employed by NSW Government Railways (“the Railways”) for which period the State is alleged to be liable.

In its Reply the State nominates the plaintiff’s period of employment by the Railways as being between 22 May 1961 and 14 April 1964. In the circumstances I determine that the plaintiff’s period of employment by Mr Sheppard was for 3 years ending in about May 1961.

In all of his employments prior to his employment by the Railways he says he had worked on “new” or “mostly .. new” cottages. From these descriptions I infer that the work he did involving exposure to asbestos, other then new asbestos, was unusual to the extent that I should regard work involving exposure to old asbestos as being not significant to his exposure overall.

He says of his employment by the Railways:-

“.. I carried out plumbing work on railway station buildings, workers cottages and goods sheds. Several of these facilities had been built with AC sheets, and the plumbing work also involved the removal and installation of AC plumbing materials. In addition to doing plumbing work with AC products, I also on occasion had to strip and replace asbestos lagging from pipe work, and do plumbing inside boiler rooms.”

The plaintiff’s mention of stripping and replacing asbestos lagging from pipe work seems to lead to an inference that he was exposed to asbestos manufactured by unknown manufacturer(s) but it would, nevertheless, be exposure for which his employer would be liable. However, this was exposure “on occasion”. I am unable to determine the significance (if any) of the exposure “on occasion” and accordingly, on balance, I determine the exposure “on occasion” to be of no relevant significance to the plaintiff’s overall exposure to asbestos.

His period of employment with the Railways came to an end on 14 April 1964. This period is the period described in the Reply filed by the State as “Period 2" and specified in that Reply to be a period of 3 years which period I adopt.

The Particulars state that in ‘about 1964" the plaintiff  commenced employment with Jock Bottle which employment ended in “about 1969". It was also in 1969 that he began business on his own account. I infer that the cessation of employment by Mr Bottle and the commencement of self employment took place in about the middle of the year with the result that I determine he was employed by Mr Bottle for a period of 5 years (mid 1964 to mid 1969) during which, according to the Particulars, he was working “mostly on new AC cottages” and was exposed to asbestos “on a daily basis”.

After he commenced self employment he continued to be exposed to asbestos which he describes as “AC”. He was exposed to asbestos “on a daily basis” until the early 1980s after which, he says “AC products were banned.” 

As later explained, I determine “the early 1980s” to mean 31 December 1983 with the result that I determine the he was 
exposed to asbestos in self employment between mid 1969 and 31 December 1983 being a period of 13.5 years and I determine the remaining period until 1993 as being a period in which any exposure to asbestos was insignificant.

Question 4.8 in the Particulars asks “What asbestos products were you exposed to, including the product trade-name if known. .....?” The plaintiff’s answer was:-

“I refer to and repeat the particulars provided at 4.1 above.  Some of the specific brand name products I used included Tilux, Supersix and Villaboard.”

He answered the question “Do you know who was the manufacturer and/or supplier of those asbestos products?” by saying:-

“The AC products I used were made by James Hardie & Coy Pty Limited and Wunderlich Limited.”

In the Statement of Claim Amaca is alleged to be liable for products manufactured by James Hardie & Coy Pty Limited (“JH”) and Seltsam alleged to be liable for products manufactured by Wunderlich Limited (“WL”).

Amaca admits that its liability covers the manufacture of Tilux and Supersix and the manufacture of Villaboard between 1977 and 1982. Seltsam admits its liability covers the manufacture of Villaboard between 1968 and 1977.

Read together these last mentioned questions and answers reveal that the plaintiff asserts that the AC products he used were “made by James Hardie & Coy Pty Limited and Wunderlich Limited” and that the product trade-names he recollects “included Tilux, Supersix and Villaboard.” The italics are inserted by me.

The plaintiff does not say these were the only products he used; he says they are the ones he recollects.

Therefore, the plaintiff recollects the names of two manufacturers and the trade-names of three products.

His exposure to asbestos commenced in 1946 and continued until the early 1980s. He says the AC products he used were manufactured by JH and WL but does not identify any WL product other than Villaboard which WL began manufacturing in 1968. In the circumstances there is no factual alleged or particularised upon which to determine a liability attaching to a WL product before 1968 and in the absence of a precise date I determine 31 December 1967 as the date after which WL began manufacturing Villaboard and, therefore, as the date before which Seltsam has no liability.

WL continued to manufacture Villaboard until 1977 after which it was manufactured by JH which continued the manufacturing until 1982. 

Presumably when Villaboard was first manufactured it went on sale immediately. However, when each manufacturer ceased manufacturing, sales would not have ceased immediately. My best guesstimate is that Villaboard manufactured by WL may have been still being sold up to 12 months after WL ceased manufacturing and the same time lag would apply after JH ceased manufacturing in 1982.

On this reasoning, I determine Seltsam solely liable for exposure to Villaboard between 1 January 1968 and 31 December 1976, Amaca solely liable for exposure to that product from 1 January 1978 until 31 December 1983 with liability for the year 1977 being shared equally between the two manufacturers. In effect, for the purposes of calculation of liability, Seltsam is liable for the first 6 months of 1977 and JH liable for the second half of that year. 

Summary of Liability of Manufacturers
I determine Amaca bears all liability for the plaintiff’s exposure to manufactured AC products between 1946 and 31 December 1967.

On the basis that the plaintiff has identified two Amaca products and one Seltsam product to which he was exposed between 1 January 1968 and 30 June 1977, I determine that for that period Amaca bears liability as between manufacturers in the ratio of 2:1.

From 1 July 1978, I determine Amaca solely liable for the plaintiff’s exposure to manufactured products until 1 December 1983.

Categories of Defendants
Amaca admits that it is a Category 1 defendant as does Seltsam. There is no common ground as to into which category of Defendant the State ought be determined to be.

The State admits that it employed the plaintiff. In the Particulars the plaintiff describes the work he carried out over the period of his employment by the Railways in a paragraph already quoted. In the context of what I am required to determine it is sufficiently important to repeat the quotation which is:-

“.. I carried out plumbing work on railway station buildings, workers cottages and goods sheds. Several of these facilities had been built with AC sheets, and the plumbing work also involved the removal and installation of AC plumbing materials. In addition to doing plumbing work with AC products, I also on occasion had to strip and replace asbestos lagging from pipe work, and do plumbing inside boiler rooms.”

Taken as a description of 3 years of work, I am left with the impression that his work at the Railways involved at least as much, if not more, installation work than it did removal work. 

Clause 5(3) of the Order provides:-

“If a defendant, in any particular case, falls within both categories (ie as an installer and employer of the claimant) then a separate share is to be calculated by the Contributions Assessor for the role of that defendant which falls within each category.”

In its Reply the State makes submissions as to the category of defendant which it ought be determined to be. As a contributions assessor I am required “to determine the contribution that each defendant is liable to make and is to make that determination on the assumption that the defendants are liable”. The submissions made in the Reply filed by the State if successful would result, inter alia, in the  State being found to be not liable as an installer. Having determined, as I have, that the State was an installer, I am required to assume that it is liable as an installer.

The State refers, in this respect to Putt v James Hardie (1998) 16 NSWCCR 10.  The Order under which I am required to make this determination is the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007. The emphasis is added by me.

In summary, I determine Amaca and Seltsam to be Category 1 defendants and I determine the State to be both a Category 1 and a Category 2 Defendant.

Apportionment of Liability
I determine that each year of the plaintiff’s exposure should attract the same liability as every other year.

The total number of years of exposure has been determined as 37 years meaning that each year of exposure attracts 2.70% of liability.

Index Periods and Standard Presumptions 

The only period in which there is a Category 1 defendant and a Category 2 defendant is the period of employment by the State being a period of three years commencing 14 April 1961.

In paragraph 8.3 of the Reply filed by the State it accepts that, as a Category 2 defendant, it had actual knowledge of the risks of asbestos. The allegation made by the Plaintiff in the Statement of Claim (paragraph 10) is that during the course of his employment by the State he “installed and removed asbestos-containing insulation products and AC building products”.

The standard presumptions applicable in the 3 years following April 1961 are those encompassed in Index period B. If not varied those standard presumptions apportion liability as between Category 1 defendant(s) and Category 2 defendant(s) in the ratio of 65%:35%. The extent of variation of apportionment for each category of defendant within that Index Period is “An increase or decrease by an amount of 20 percentage points”. 

The State was an employer with actual knowledge of the risks of asbestos. In the circumstances I vary the standard presumptions by increasing the contribution of the Category 2 defendant from 35% to 55% with a corresponding decrease in the contributions of the Category 1 defendants to 45%.

Apportionment of Liability
I have determined the plaintiff’s exposure to asbestos to have occurred over a period of (2.5 + 3.75 + 0.75 + 5.5 + 3 + 3 + 5  + 13.5) 37 years.

As best as I can determine it, no one year was more or less significant as a period of exposure and accordingly I determine liability for the plaintiff’s overall exposure accumulated at the rate of (100% / 37) 2.7% per annum.

Of those 37 years, Amaca is solely liable for the period up until the plaintiff commenced employment at the Railways; being (2.5 + 3.75 + .75 + 5.5 + 3) 15.5 years which calculates at (15.5 x 2.7) 41.85%.

During the 3 years of the employment, (3 x 2.7) 8.1% of total liability accumulated. On the ratio of 45% for Category 1 defendants and 55% for the Category 2 defendant, liability for this period is apportioned (45% x 8.1 / 2) 1.85% each to Amaca and the State with the balance of liability for that period (8.1 - [2 x 1.85 = 3.7]) 4.4% attaching to the State as a Category 2 defendant.

Of the remaining (37 - [15.5 + 3]) 18.5 years, Seltsam is liable for (1 January 1968 - 30 June 1977) 9.5 years being (9.5 x 2.7) 25.65%.

The remaining period comprises 9 years for which Amaca is liable; (9 x 2.7) 24.3%. 

Summary
The totals of these various determinations of liability add up to 99.9%.

Accordingly (using rounding as a method of varying the strict mathematics) I determine Amaca is liable for (41.85 + 1.85 + 24.3) 68.05%, Seltsam is liable for 25.7% and the State is liable for 6.25%.

I appoint Amaca as Single Claims Manager.
Dated: 21st July 2009
Peter O'Connor
Contributions Assessor
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