DUST DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 19 of 2011

Between 

TYCO AUSTRALIA PTY LIMITED

Plaintiff

ACN 000 343 019 PTY LIMITED (formerly Fire Control Pty Limited)

First Defendant

AMACA PTY LIMITED (formerly James Hardie & Coy Pty Limited)

Second Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the parties, arise originally from a claim made for compensation brought by Andro Tomasic [ “the worker”] for his contraction of mesothelioma as a consequence of inhalation of asbestos dust and fiber during various periods of his employment.

The worker commenced proceedings against Tyco Australia Pty Limited [“Tyco”] herein the Plaintiff in the Dust Diseases Tribunal of NSW proceedings no;15 of 2010 on 22 January 2010.  Those proceedings were resolved by way of a consent judgment entered on 22 March 2010 providing judgement for the worker against Tyco in the amount of $310,000.00 inclusive of costs.

Tyco has now brought proceedings in the Dust Diseases Tribunal against ACN 000 343 019 ( formerly known as Fire Control Pty Limited) [“Fire Control”] and Amaca Pty Limited [“Amaca”] claiming contribution and/or indemnity pursuant to Section 5 of the Law Reform (Miscellaneous Provisions) Act 1946, interest on past payments made to the worker pursuant to section 100 of the Civil Procedure Act 2005 and costs.  Those proceedings have been referred to me by the Registrar for a Contributions Assessment pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (the ‘Regulation’).

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants are liable. It is also solely on the basis of:

“

(a)
the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b)
standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The file that has been referred to me contains a New Cross Claim - Statement of Claim filed by Tyco on 24.01.11, the Plaintiff’s Reply filed 24.01.11, Defendant’s Reply filed by Amaca on 09.03.11, First Defendant’s Reply filed by Fire Control on 11.03.11, Plaintiff’s Supplementary Reply filed by Tyco on 11.03.11, and an Amended First Defendant’s Reply filed by Fire Control on 23 March 2011, plus various procedural documents.  It is evident from the above section of the Regulation that these are the only documents to which I am to have regard.

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

The Statement of Particulars filed by Tyco attaches a number of documents to which I have had regard.  The substance of the allegations made by Tyco are that they employed the worker between 1971 and the mid 1980s,  but that their business primarily involved the supply and maintenance of fire extinguishers which did not involve the use of any asbestos, and that the worker performed work on fire retardant doors.  They submit that these doors were manufactured by Fire Control and that these doors comprised a frame and external panels between which was sandwiched a sheet of asbestos  based insulation products which it is alleged was supplied by Amaca.  The workers work required him to drill through the doors thus releasing asbestos dust and fibre into his breathing zone.  The specific allegations grounding the claim are that the doors were manufactured by Fire Control and the asbestos insulation material contained therein was supplied exclusively to Fire Control by Amaca.

They submit that Amaca is a Category 1 defendant, Tyco are a Category 2 defendant and that Fire Control are both a Category 1 and 2 defendant by nature of the fact that they manufactured the doors which contained asbestos insulation.  They further submit that there ought be a maximum variation against Fire Control of 20% as they ought to have made Tyco aware of the risks of the use of asbestos.

In an amended Statement of Particulars filed 11 March 2001, Tyco make further submissions refuting the allegations made by Amaca in their Reply that Tyco ought be placed in Category 1 and 2 as an installer of asbestos.  They submit that they purchased the fire doors from Fire Control and cannot be seen as an installer of asbestos as the majority of their business was the supply and maintenance of fire extinguishers which did not expose their workforce to asbestos.  They further submit that this is borne out by the evidence of the worker contained in his affidavit which is attached to their Form 1 Statement of Particulars, particularly paragraphs 20 and 21 of the worker’s affidavit which state as follows;

“My main job involved recharging, repairing and maintaining all types of fire extinguishers.  I worked in the workshop and did not go on site.  In addition to firer extinguishers, Wormald made and installed other fire protection products including sprinklers, hoses and fire doors.  The fire doors were made of asbestos.

When there was not enough work on fire extinguishers, I did other work in the factory, whatever I was told including cleaning, working in the stores, moving furniture and drilling and moving fire doors.  I was a general handyman and did whatever the boss told me to do.”

Fire Control filed a reply on 11 March 2011 and an amended reply on 23 March 2011.  Fire Control submits that Tyco ought be categorized category 1 and 2 on the basis that they were an installer of asbestos.  They submit that Fire Control and Amaca are Category 1 defendants.  They further submit that their ought be a variation of the Standard presumptions against Amaca due to its size and sophistication, both of which they submit have been referred to in previous Contributions Assessments and judgments of the Tribunal.

Amaca filed a reply on 9 March 2011 and in it makes primary and secondary submissions.  It’s primary submission is that it is an innocent defendant pursuant to clause 53 of the Regulation.  In support of this position it relies on two reports of Professor McKenzie which are attached to their Reply and other documents attached thereto.  It’s secondary submission is that Tyco ought be placed in Category 1 and 2 as an installer of asbestos.

Doing the best I can and having regard to all of the information contained within the Replies and the documents attached thereto, I am of the view that Amaca and Fire Control are Category 1 defendants and that Tyco is a Category 2 defendant.  I am not persuaded that the installation of fire doors by Tyco or their supply by Fire Control would place them within the definition of an installer as contemplated by the Regulation.  I am also not persuaded that their ought be a variation of the Standard Presumptions as in my view they are designed to visit upon the parties an apportionment in accordance with the Regulation and ought only be varied in unusual circumstances and not as a matter of course.

It is evident that the worker’s period of exposure falls within Index Periods B and C, and approximately 60% falls within Period B and 40% in Period C.  I do not propose to vary the Standard Presumptions.

The apportionment is calculated as follows;

Index Period B – approximately 60% of exposure

Category 1 – 
Amaca 

60% x 65% x ½ = 19.5% 

Fire Control

60% x 65% x ½ = 19.5%

Category 2 – 
Tyco


60% x 35% = 21%


Index Period C – approximately 40% of exposure

Category 1 - 
Amaca


40% x 60% x ½ = 12%



Fire Control

40% x 60% x ½ = 12%

Category 2 - 
Tyco


40% x 40% = 16%

Thus the total contributions I assess are as follows:

Tyco





37%

Fire Control




31.5%

Amaca





31.5%







-------







100%

SINGLE  CLAIMS  MANAGER

Pursuant to Clause 61 (3)(b) I appoint Tyco as SCM. As they bear the largest contribution.

Dated :11 June, 2011

WENDY  STRATHDEE

Contributions Assessor

1

