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CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. By letter dated 3 March 2010 I was appointed the Contributions Assessor by the Registrar pursuant to provisions of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations).  The Registrar requested that I also appoint a Single Claims Manager in accordance with Cl 61(3)(b) of the Regulations.

2. The plaintiff is Michael Clarence Tupper (Mr Tupper) and he sues 8 defendants:

(a) Cockatoo Dockyards Pty Ltd (Codock);

(b) Comcare;    

(c) Marble Industries Pty Ltd (Marble);

(d) Wallaby Grip Ltd (WGL);

(e) Wallaby Grip (BAE) Pty Ltd (WGL(BAE));

(f) BOC Limited (BOC);

(g) TAFE Commission (Tafe); and

(h) Caltex Refineries (NSW) Pty Ltd (Caltex). 

3. There are also three cross-claims have been filed.  WGL is a cross defendant to a claim by Codock.  Amaca Pty Ltd (Amaca), WGL and WGL(BAE) are cross defendants to a cross claim filed by Caltex.  Amaca is the cross defendant to a cross claim filed by WGL and WGL(BAE). 

4. The determination is to be made by me on the papers, on the assumption that the each of the parties joined as defendants or cross-defendants is liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (the Standard Presumptions).
Mr Tupper’s History of Exposure
5. Mr Tupper alleges that he suffers from asbestosis and asbestos related pleural disease.

6. Mr Tupper alleges that he was exposed to asbestos in the workplace in the period 15 July 1952 until 15 July 1998 with various employers.  He trained as a boilermaker and worked in that role as well as a welder and welding teacher for over 40 years. 

7. I summarise Mr Tupper’s allegation of exposure as follows:
(a) Codock – From 15 July 1952 to 15 July 1959 Mr Tupper trained as an apprentice boilermaker and then worked as a boilermaker.  He describes being exposed to asbestos as he worked in the vicinity of laggers on HMAS Voyager, HMAS Vampire and HMAS Stuart.  The laggers removed asbestos around boilers and pipes and cut preformed asbestos to replace it.  Mr Tupper personally removed asbestos and recalls his overalls were covered in asbestos at the end of the day.  His exposure was daily and the intensity very high.
(b) Comcare –Whilst employed at Codock Mr Tupper undertook 6 months full time National Service training with the Royal Australian Navy.  Of those 6 months 4 months involved work on HMAS Sydney in the engine rooms where he worked with and in the vicinity of asbestos material.  He did this work for about 4 hours per day for 4 months.  The exposure medium was “medium”.
(c) Marble – From 15 July 1959 to 15 July 1960 Mr Tupper worked as a boilermaker for marble (then known as A & A Constructions).  He used fire blankets “off and on when doing welding work” on an irregular basis.

(d) Caltex – From 15 July 1960 to 15 July 1968 Mr Tupper worked for GL Dunning & Sons.  In this period he spent two to three years working at the Caltex oil refinery at Kurnell.  He worked in the vicinity of hot pipes that were lagged after they were installed.  He says that he worked in close proximity to laggers who would hand cut the piping insulation for the steam pipes.  The lagging was mostly outdoors.  He recalls that the Caltex exposure was most of his asbestos exposure in this period of employment.

(e) BOC – From 15 July 1969 to 15 July 1975 Mr Tupper worked for Murex (Australasia) which manufactured welding equipment and electrodes.  In this role he travelled to dockyards and visited vessels being built at Codock.  He describes his exposure as going into areas to supervise work that was taking place including pipe work, boilers and welding.  He was in the vicinity of laggers doing their work.  He also used welding machines that had asbestos wrapping insulation on them.

(f) From 1971 (part time) and 1975 (full time) to 15 July 1998 Mr Tupper worked at Tafe as a welding teacher.  He worked, variously, at Sydney, Gymea, St George, Cooma and Bega Tafe campuses.  Mr Tupper worked with welding screens made of asbestos and used blankets and ovens that were lined with asbestos.  During extensions of the Cooma and Bega campuses he worked in the vicinity of carpenters using “fibro” materials.  He does not specify when the exposure occurred or the brand of products used.

(g) In 1986 Mr Tupper removed AC sheeting from his home in Cooma.  He also says that he built two rooms on his house using AC sheeting.   
8. In answer to a question as to which products he was exposed to he identifies Bestobell and products from Bell’s Asbestos and Engineering during his work at the Caltex facility.

9. Mr Tupper annexes various contemporaneous documents to his Statement of particulars evidencing his employment at Codock, as a National Serviceman and with Tafe. 

10. Mr Tupper has provided the following estimate of his lifetime exposure to asbestos:
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The Defendants/Cross Defendants

11. Some of the defendants/cross defendants have filed appearances and Replies.

Codock

12. Codock has filed a very detailed and considered Reply.  I propose to extract, for the sake of brevity, the most salient submissions.  First, Codock does not admit the period of employment alleged.  It says that Mr Tupper was employed as an apprentice boilermaker from 19 February 1953 to 9 April 1958 and as a boilermaker from 9 April 1958 to 24 October 1958: Reply 3.1.  In support of that submission it attached Mr Tupper’s employment card.  I accept that Mr Tupper was employed for the period alleged by Codock. 

13. In respect of Mr Tupper’s actual employment Codock submits that there would have been no exposure to asbestos in the “Apprentice Training Department” from 19 February 1953 to 7 April 1954 as he would not have worked on any ship.  It then submits that the “usual progression” of an apprentice boilermaker was to spend time in seperate areas learning the skills of the trade sufficiently to graduate to the next level of responsibility.  It submits that during his apprenticeship it is unlikely that Mr Tupper spent time on any ship or was in the vicinity of laggers.

14. Codock submits that Mr Tupper has overstated his experience of exposure during this period.  It says that laggers had sole access to the ships’ engine and/or boiler rooms during asbestos removal.  Its ultimate submission as to Mr Tupper’s allegation of exposure is that:

“..to the extent the claimant was exposed to asbestos dust and fibre at all (which is not admitted), such exposure would have been predominantly attributable to work on Royal Australian Navy (RAN) vessels as this type of insulation was specified by the RAN and carried out by RAN-approved vessels”.        

It follows that Codock considers that Mr Tupper has significantly underestimated his exposure on RAN vessels.

15. As to the intensity and frequency of his exposure Codock submits that most of Mr Tupper’s work would have been in workshops and not on vessels.  Codock then says it will provide an affidavit from a former employee describing the type of work undertaken by persons such as Mr Tupper at the relevant time addressing work undertaken by apprentices, safety measures and asbestos products used.  I must say I would have been greatly assisted by evidence of this kind for the purposes of this determination.  Although Codock’s submissions are cogent and well reasoned they are, at this time, mostly assertion based on practices that occurred over 50 years ago.  In order to reject the evidence of Mr Tupper it is reasonable to expect some sort of collaborative evidence, such as the employment card. 
16. Codock submits that the parties should be placed into the following categories:
Category 1
WGL and WGL (BAE)

Category 1
Codock, Comcare, Marble, BOC, TAFE and Caltex.

17. Codock submits that it did not have actual knowledge of the dangers of asbestos at the time relevant to it.  Further, Codock submits that the Commonwealth should be liable for “80% of any Category 2 liability” attributable to the claimant’s exposure to asbestos in the relevant period: Reply 8.3 and 8.7.  It does so on the basis that it had knowledge of the risks of exposure to asbestos.  It then submits that WGL should be liable for 75% of any exposure attributable to the claimant at the Dockyard: citing SRA (NSW) v Wallaby Grip Ltd [1999] NSWDDT 12.
18. Codock submits that because of the information it has as to the work practices of apprentices and his actual period of employment the time on risk relevant to it is approximately 2 years 2 months: Reply 8.8.  It further submits that the period attributable to Caltex “seems much too low” and submits that Caltex’s liability should be increased to 20%.

19. Codock says that there are defects in the pleading and reasoning as to Mr Tupper’s exposure in other periods which has had the effect of allocating a grossly inflated exposure percentage to it.  For the purposes of a contribution assessment it says that its liability should be no more that 40%.

20. Codock submits that the following liabilities should be attributed to the respective defendants:

	Defendant
	Index Period
	Revised Estimate
	Apportioned Total

	Codock
	A
	40%
	10%

	WGL
	A
	
	30%

	Comcare
	A
	20%
	20%

	Marble
	B
	1%
	1%

	Caltex
	B
	20%
	20%

	BOC
	B
	5%
	5%

	TAFE
	C
	2%
	2%

	Home Renovation
	C
	0.5%
	0.5%


Comcare

21. Comcare does not admit that it employed Mr Tupper but says that he served with it in the RAN Reserve for the period 9 January 1956 to 9 August 1956.

22. A review of his service record indicates that he did serve on ships as well as shore establishments: Reply 4.1.

23. Comcare was making enquiries in respect of Mr Tupper’s service and reserved its position as to its state of knowledge of the dangers of asbestos as well as his circumstances of service. 

24. Comcare submitted that the parties should be categorised as follows:

Category 1
WGL and WGL (BAE)

Category 2
Codock, Comcare, Marble, BOC, TAFE and Caltex.

25. Comcare does not seek that the Standard Presumptions be varied for the reasons provided in 8.2 to 8.7 of the reply.

26. Comcare makes a submission that where there is a period of exposure that is attributable to an entity that is not joined then that period is not attributable to any party: Harradine v Cockatoo Dockyard & Ors [2008] NSWDDT 8.

27. Comcare submits that there should be no amendment to the apportionments based on Mr Tupper’s recollection of his exposure. 
BOC Ltd

28. BOC was not able to confirm Mr Tupper’s employment at the time it filed its Reply.

29. BOC submitted that the parties should be categorised as follows:

Category 1
WGL and WGL (BAE)

Category 2
Codock, Comcare, Marble, BOC, TAFE and Caltex.

30. BOC submitted that there should be no variation in the Standard Presumptions.

Amaca Pty Ltd

31. Amaca was joined as the first cross-defendant to the first cross claim (Caltex) and the cross defendant to the second cross claim (WGL and WGL(BAE)).

32. Amaca does not admit that Mr Tupper suffers from the injuries alleged.

33. As to the allegations against it as a cross defendant Amaca submits that there are no allegations made by Mr Tupper which identify its product by name or description in respect of his work at the Caltex site, Codock or for the RAN.  Its ultimate submission is that there is no evidence which shows that Mr Tupper was exposed to any of its products.

34. Amaca submits that the parties should be categorised as follows:

Category 1
Codock (as installer), WGL, WGL (BAE), Caltex (as installer), Amaca   

Category 2
Codock (as employer), Comcare, Marble, BOC, TAFE, Caltex (as occupier) 
35. Amaca does not submit that the Standard Presumptions should be varied.
TAFE
36. In its reply TAFE admits that Mr Tupper suffers the injuries alleged.

37. TAFE was undertaking investigations regarding Mr Tupper’s employment as well as his history of exposure.

Marble
38. Marble did not file a Reply.

Caltex

39. Caltex is a defendant to Mr Tupper’s claim and has cross claimed against Amaca, WGL and WGL (BAE).

40. Caltex notes that it was not Mr Tupper’s employer, rather it occupied and controlled the site where Mr Tupper alleged he worked: Reply 4.2.  It cannot say whether Mr Tupper worked at its site.
41. In respect of its knowledge as to the dangers of asbestos Caltex submits that for the relevant period that Mr Tupper was on its site it does not think that it was aware of the dangers posed to the employees of contractors by exposure to asbestos dust and fibre before the early 1980s”: Reply 4.6.

42. Caltex accepts that it owed Mr Tupper a duty of care but says that it did not breach that duty.

43. Caltex submits that the parties should be placed into the following categories:

Category 1
Amaca, WGL and WGL (BAE)

Category 2
Codock, Comcare, Marble, BOC, TAFE and Caltex.

44. Caltex submits that the Standard Presumptions should not be varied.

45. Caltex does not challenge the allegation that it is on risk for 10% of Mr Tupper’s lifetime exposure to asbestos dust and fibre.  In respect of the period of alleged exposure (1960 – 1968) Caltex submits that the following calculations ought to apply.  Caltex’s calculations proceed on the assumption that the exposure is apportioned equally over the 8 years with 1/8 in Period A (pre 1 January 1961) and the balance in period B:

	Period
	Calculations
	Result

	Period A
	1.25% of whole
	

	Category 1

75% of 1.25% divided equally amongst Amaca and WGL 
	1.25% x 75% = 0.94%
	Amaca (50%) = 0.47%

WGL = 0.47%

	Category 2

Caltex
	25% x 1.25%
	

	Period B
	8.75% of whole
	

	65% of 8.75% divided equally between Amaca and WGL/WGL(BAE)
	8.75%x65%x50% = 2.84%
	Amaca = 2.84%
WGL/BAE = 2.84%

	Category 2

Caltex
	8.75% x 35% = 3.1%
	Caltex 3.1%


After rounding the Caltex period should be apportioned as follows:

Caltex


3.4%

Amaca


3.3%

WGL and WGL(BAE)
3.3%

WGL and WGL(BAE) 

46. WGL and WGL(BAE) have filed a combined Amended Reply.  They submit that as at no stage did they operate simultaneously they should be treated as one entity for the purposes of calculating the apportionment.  I propose to adopt that course.  I will refer to the combined entity as Wallaby Grip.

47. Wallaby Grip has filed a cross claim against Amaca in respect of the exposure at the Caltex refinery.  It is a cross defendant in respect of a claim by Caltex and Codock.  Wallaby Grip submits that the reference to “piping insulation” in Mr Tupper’s Statement of Particulars is a reference to James Hardie 85% Magnesia pipe sections, blocks and composition: Amended Reply 5.1.
48. Wallaby Grip does not admit the circumstances and intensity of Mr Tupper’s exposure.

49. Wallaby Grip submits that the parties should be placed into the following categories:
Category 1
Caltex (installer), Codock (installer), Amaca, WGL and WGL (BAE)

Category 2
Codock (employer), Comcare, Marble, BOC, TAFE and Caltex (occupier).

50. Caltex relies on the findings of the Court of Appeal in Caltex Refineries (Qld) Pty Ltd v Stavar [2009] NSWCA 258 to support the submission that Caltex was an installer of asbestos.  I should note, however, that Stavar dealt with a different site and time period. I deal with that submissions further below.

51. In support of the contention that Codock was an installer Wallaby Grip annexes to its Amended Reply a copy of the transcript of evidence of Robert Stanley-Turner who was employed between 1948 and 1953 at Codock as an apprentice fitter and turner.  Wallaby Grip submits that Mr Turner (sic) worked on naval ships similar to Mr Tupper where there was lagging in the boiler rooms and engine rooms.  The evidence that Wallaby Grip points to from the transcript is, in my view, somewhat ambiguous.  Mr Stanley-Turner agreed with the proposition that there were specialist laggers at Codock (transcript p 9 l 13).  The only other exchange Wallaby Grip points to is the following (Transcript p 22 line 46):
Q:
So there weren’t gangs of people from outside organisations doing sub-contracts-

A:
The contractors doing – no...
52. Wallaby Grip submits that the Standard Presumptions should be adjusted as against Codock by 20 percent: Amended Reply 8.5.  It makes that submission on the basis that at about the relevant time Codock had 2641 employees and had valued work in progress of £5,242,639.  Judge Johns found Codock to be a major participant in the shipping industry in Browne v Cockatoo Dockyard Pty Ltd [1999] NSWDDT 22 at [22].  Wallaby Grip further submits that Codock’s liability should be increased because it owed Mr Tupper a non-delegable duty of care to provide a safe system of work.  It did not provide any safety protection in that role.

53. Wallaby Grip submits that “the Cockatoo period occurs within Period B of the Order”: Amended Reply 8.8.  That is not correct.  Mr Tupper says that his employment at Codock ceased on 15 July 1959 and the Codock evidence indicates his employment ceased on 24 October 1958.  On either basis the relevant period is Period A.

54. One the assumption that Codock is both a category 1 and category 2 defendant and that the apportionment is adjusted against Codock for the full 20% Wallaby Grip submits that the 80% attributable to the Codock period should be apportioned as follows:

	Party
	Category
	Calculation
	Before Variation
	After Variation

	Codock (employer)
	2
	45% x 80%
	36%
	36%

	Codock (installer)
	1
	55% x 80%/2
	22%
	34%

	Wallaby Grip
	1
	55% x 80%/2
	22%
	10%

	Total
	
	
	
	80%


I must say I have found it difficult to understand how this calculation is reached.  There appears to be an adjustment of 20% based on the Standard Presumptions and assuming the starting point is Period A (see column under Calculation) and then a further variation after that calculation is made to further reduce Wallaby Grip’s liability.
55. In respect of the Caltex period Wallaby Grip submits that if Caltex is accepted as a Category 1 and Category 2 defendant the apportionments will be:
Caltex

6.4%

Wallaby Grip
1.83%

Amaca

1.83%
Categorising the parties

56. As noted above, submissions are made by WGL and WGL (BAE) in support of the contention that Caltex should be placed into Category 1 on the basis that it was an “installer” of asbestos products.  It relied on the Court of Appeal decision in Caltex Refineries (Qld) Pty Ltd v Stavar [2009] NSWCA 258.  Caltex says that decision related to the exposure of a lagger at the Caltex/Ampol Lytton Refinery in Queensland and should not be applied analogously to the Kurnell Refinery.
57. In my view, each contributions determination must be made on its own facts.  In particular the Regulations require that in making my determination I consider the Statement of Particulars, replies and Standard Presumptions: Regulations Cl 49(4).  I do not propose to rely upon the reasoning or factual matrix in Stavar by analogy to this case.  On the facts of this case the evidence is not provided to satisfy me that Caltex should be placed into Category 1.

58. As to Codock I think that the evidence of Mr Stanley-Turner does not go far enough to show that Codock was an installer and so should be placed into Category 1 and 2.  His evidence is quite brief and was given in the context of the experience of a different type of employee as well as in a different period of exposure.
59. I place the parties into the following categories:

Category 1
Amaca, WGL and WGL (BAE)

Category 2
Codock, Comcare, Marble, BOC, TAFE and Caltex.

Varying the Standard Presumptions
60. I accept the submission of WGL and WGL(BAE) that Codock was a large and sophisticated employer.  It had a very large workforce for the period in question and conducted a sophisticated operation. I propose to vary the Standard Presumptions as against Codock by 10%.

61. It has been shown that Mr Tupper’s period of employment with Codock was shorter than he said in his Statement of Particulars.  I do not think, however, that that necessarily impinges upon his estimation of the proportion of lifetime exposure in that period of employment.  Further I am not satisfied that the apportionments should be adjusted in the manner proposed by Codock because the reasoning supplied by it are in the form of submissions rather than supported by evidence given by employees or contactors from the period in question.  There was no persuasive documentation to support the alternative contentions put by Codock.  For that reason I do not propose to amend the apportionments as recollected by Mr Tupper for each period of exposure.
62. Having regard to the Standard Presumptions the following factual considerations are noted by me:

(a) Mr Tupper suffers from asbestosis and arpd.

(b) His condition is divisible.

(c) His exposure to asbestos occurred in the period 1952 to 1998.

(d) The lag time between his exposure and diagnosis is sufficient for the exposure to be causative of the injury.

(e) None of the defendants or cross-defendants in their capacity as employers, occupiers or suppliers of asbestos product took any steps to minimise the risks of Mr Tupper’s exposure to asbestos. 

63. Applying Mr Tupper’s estimate the apportionments are as follows:
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64. I accept the parties’ submissions that the home renovation period is an “empty chair” and not attributable to any defendant.
65. For the Codock period the following apportionments apply based on there being an adjustment of 10% and the liability falling within Period A:

	Party
	Adjusted Proportion
	Percentage of Total
	

	Wallaby Grip
	65%
	65% x 80%
	52%

	Codock
	35%
	35% x 80%
	28%

	Total
	
	
	80%


66. For the Caltex period there are three category 1 defendants and no adjustment to the Standard Presumptions.  Mr Tupper says that he was employed by GL Dunning from 15 July 1960 to 15 July 1968 and that he spent “two or three years working at the old refinery in Kurnell”.  He does not specify when he worked at Kurnell.  I propose to assume that it was a contiguous period of employment and entirely within Period B.  The apportionments are:

Category 1 (WGL, WGL(BAE) and Amaca)
(65% x 10%)/3

2.2%

Category 2  Caltex



35% x 10%


3.5%



67. The total apportionments, taking into account the cross-claims and rounding, are as follows:

WGL and WGL(BAE)

52% + 2.2%x 2 = 
56.4%
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0.5%

Total







68. I have been asked to appoint a Single Claims Manager.  I appoint Wallaby Grip.
………………………………………………..

David Jay

Contributions Assessor 

18 March 2010
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