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DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Plaintiff’s History of Exposure 

The Plaintiff is currently 75 years of age and has been diagnosed with asbestosis and asbestos-related pleural disease. He identifies only two periods of asbestos exposure during his life. 

The first period was between 1956 and 1961 when he was employed by the First Defendant, then known as the Department of Public Works, as a carpenter and labourer. He said his job was mostly to do with roofing – repairing and replacing slate roofs with asbestos corrugated sheets. Most of the work was done on school buildings in Sydney. He was not supplied with a mask. 

The Plaintiff says he does not know who manufactured the sheets and does not recall any identifying marks. However, he attaches a copy of a Hardies brochure which he said showed “corrugated sheets similar to that which I worked on”. It is unclear from that statement whether the Plaintiff seeks to recover from the Second Defendant in respect to his period of employment with the First Defendant. In the Statement of Claim, it does not appear that Hardies (i.e. Amaca) has been joined in respect to the Department of Public Works period. The First Defendant in its Reply has not sought to make Amaca during this first period, and I accept that approach.  Accordingly the First Defendant is the only party liable in respect to this first period.

The second period of exposure was between 1971 and 1983 when the Plaintiff operated his own business of heating and insulation in the Blue Mountains in New South Wales. His business was called “Blue Mountains Shell Heating Service”. The Plaintiff described his exposure during this period as follows: 

(a) A proportion of his work was at the Katoomba Steam Laundry where he did installations but mostly repairs and lagging of existing pipe work. Most of the lagging was done using an asbestos powder-type material which was mixed with water and then applied to the pipe. To mix the asbestos powder into a paste he would first tip the bag containing it into a bucket which always gave off a cloud of dust and fibre. He would then mix the substance by hand. 

(b) On other occasions, particularly for smaller pipes, he would use asbestos cloth or rope. He would use asbestos rope for sealing around doors. 

All his materials he would purchase at a local hardware store called B.G. Lambert Hardware in Leura. He also used pre-formed pipe sections but these were supplied by the laundry itself, and he did not purchase them. A brochure attached to the Statement of Particulars indicates that these pipe sections were manufactured by Hardies. He said he was doing repair and lagging work on at least a few occasions per month. 

In addition, he did work on private homes in the local area installing and fitting asbestos cement flue pipes. He said he cut the asbestos flue pipes with a power saw which created a significant amount of dust. He also did commercial central heating work. He recalls working at the Blackheath Motor Inn where he installed an asbestos flue pipe which had to be cut using a power saw. At this site he used asbestos lagging mixture as insulation. 

The Plaintiff and his wife purchased a newsagency in 1975 although he continued to do heating work until 1983. 

There is a confusing paragraph in paragraph 4.1 of the Plaintiff’s Particulars. I should start by explaining that the Statement of Claim alleges exposure in 1983. Paragraph 3.1 of the Statement of Particulars clearly states that there was no asbestos exposure between 1984 and 1992 when the Plaintiff worked at Hazelbrook Hall for Children. However, in paragraph 4 A/4.2 towards the end of that paragraph the Plaintiff says: 

“In about 1983, I commenced working at Hazelbrook Hall for Children performing maintenance. In addition to general maintenance, I also installed the central heating here, cutting and fitting the asbestos cement flue pipe for the boiler. Again I purchased flue pipes and materials from B.G. Lambert Hardware. I did maintenance work at the Hall up until about 1992, when I stared my own fencing business.” 

On one reading, the asbestos exposure at Hazelbrook Hall for Children continued until 1992. However, I cannot accept that that was intended to be the case in the light of the limited allegation in the Statement of Claim, paragraph 3.1 and paragraph 4.26 when the Plaintiff said his last asbestos exposure was in approximately 1983. I find that the Plaintiff’s exposure continued up until 1983 in self-employment, although he did some work at Hazelbrook Hall for Children. It was during his work in 1983 whilst still in self-employment that the last asbestos exposure occurred. Thus, there was no further asbestos exposure after the end of 1983. 

It is important to note that the Plaintiff’s description of the level and intensity of exposure with the Department of Public Works and during the period of self- employment is very similar. The Plaintiff is unable to say what proportion of exposure occurred during a particular period. He did say that his exposure was daily and high intensity. Given the paucity of information about the duration and intensity of the exposure, I propose to apportion between the two different periods using the time on risk method as the intensity of exposure appears to be similar between them. 

I understand the Plaintiff to say that apart from the occasions when asbestos was supplied on the job (such as the occasions at the Katoomba Steam Laundry), he purchased his asbestos supplies at B.G. Lambert Hardware. 

Other Parties 

These proceedings were commenced by the Plaintiff against the State of New South Wales with liability for Department of Public Works and Amaca with liability for Hardies products during self-employment. Amaca issued a Cross-Claim against CSR Limited and Wallaby Grip (BAE) Limited (In Liquidation). However, on 6 May 2011, Amaca filed a Notice of Discontinuance against Wallaby Grip, and accordingly, I will not refer to Wallaby Grip again as it is no longer a defendant. 

The Replies of the Defendants 

In its Reply, the Department of Public Works says the Standard Presumptions should be varied to take into account the knowledge of Amaca and CSR. The Department of Public Works also notes there are in effect two periods of exposure; its period (1956 to 1961) and the later period of self-employment. Liability should be apportioned 15% to it and 85% to Amaca, although the basis for this submission is unclear. It makes no submissions as to apportionment between Amaca and CSR.

Amaca, in its Reply, says that the Hardie BI partnership was in existence between (relevant to this matter) 1971 and May 1974 (noting CSR says 26 June 1974 and I adopt this latter date for convenience). In effect, 3.5 years of the 13 year period is subject to the Hardie BI partnership, and for this 3.5 year period Amaca says that there should be an equal apportionment between it and CSR.  I accept this submission.  I will make an equal apportionment between Amaca and CSR for this period. 

Amaca also alleges there should be an “empty chair” for the liability of Wallaby Grip. However, I reject this submission. Proceedings have been discontinued against Wallaby Grip.  It is no longer a Defendant, and, if anything, there is an inference that Wallaby Grip is not liable at all in this matter rather than the opposite. 

In any event, the Plaintiff says that he purchased his products during this period at B.G. Lambert Hardware in Leura. There is a statement attached to the Plaintiff’s particulars from Mr. Ian Lambert who worked in various sections of the business until being a manager of one of the other stores in the group. He says that B.G. Lambert Hardware at Leura only supplied James Hardie products and never dealt with Wunderlich. He identifies the products to include powdered asbestos, asbestos cement flue pipes and asbestos cloth or matting. 

While Amaca points to exposure to some products which it says it did not manufacture, I am persuaded that the Plaintiff purchased all his products at that particular hardware store and that store was supplied exclusively by James Hardie. I cannot explain the conflict in the evidence. For instance Mr Lambert clearly describes the supply of asbestos cloth which Hardies (and CSR) appear to deny manufacturing. One explanation may be  that Hardies supplied products it did not manufacture.

Accordingly, doing the best I can on limited and at times conflicting information, I find Amaca liable for the whole period with some reduction for the period when it was in partnership with CSR in the Hardies BI partnership. 

CSR in its reply suggests a time on risk analysis is appropriate and that it should be liable for an equal share with Amaca for the period of the Hardies BI Partnership.

Apportionment 

The first period of exposure with the Department of Public Works was 6 years. The second period was 13 years, making a total of 19 years. 

Accordingly, the first period was 6/19ths x 100% = 31.5%. 

The second period was 13/19ths x 100% = 68.5%. 

Of that second period, 3.5 years of 13 years were subject to the Hardies BI partnership – that is, 26.9% of 68.5% or 18.4%, and for this period Amaca and CSR share the liability equally or 9.2% each. 

As to the balance, 68.5%-18.4% = 50.1% is apportioned to Amaca. 

Final Apportionment 

I apportion liability in this matter as follows: 

	Party
	Calculation
	Total

	State of New South Wales
	As above
	31.5%

	Amaca 
	9.2% + 50.1%
	59.3%

	CSR
	As above 
	9.2%

	Total
	
	100%


Single Claims Manager 

I appoint Amaca as Single Claims Manager pursuant to Clause 61 of the Regulation.  

DATED 26 May 2011

JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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