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CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  

Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

The Plaintiff’s History of Exposure 

The Plaintiff is currently 58 years of age and has been diagnosed with peritoneal mesothelioma. He identifies only one period of asbestos exposure during his life. That period was from March 1977 until March 1979, when he was employed as a sales and marketing cadet by the Defendant who, for convenience, I will refer to by its former name of Comalco. Comalco operated a large plant that processed aluminium in Nelson Road, Yennora. It processed raw ingot-type aluminium as well as reclaimed scrap. The Plaintiff was a graduate marketing cadet and part of his cadetship involved him working in the factory. Although it was quite menial work, he essentially did the accounting in the plant of the metal. He had to locate all the metal within the plant, identify its whereabouts, and particularise the quantity. 

The premises used furnaces and steam pipes. The Plaintiff says that he had exposure to asbestos dust from maintenance and rebuilding work that went on throughout the plant on a continuous basis. The Plaintiff did not do the maintenance work himself but it was done in his vicinity. The exposure came from asbestos rope that was used on the furnace doors, from the lagging that was on the pipe work, and from the lagging that was used inside the furnaces. The Plaintiff’s response to a question regarding the intensity of exposure was that the dust was visible in the atmosphere.  He said that he was exposed to it on most days. 

The Plaintiff said that he relocated to other work after his job at Yennora and was not exposed to asbestos elsewhere. 

The Reply by Comalco 

Comalco does not dispute it employed the Plaintiff or that he was exposed to asbestos during his period of employment. Comalco has joined the cross-defendant (which I will call “BAE”) alleging it was the supplier of the asbestos used in the plant. 

Comalco annexes statements from other workers in the plant at the relevant time. It is not necessary to detail that evidence except to observe that on its face, the evidence appears overwhelming that BAE supplies asbestos to the Yennora plant during the relevant period. There is no suggestion that any other party supplied asbestos at the relevant time. Comalco admits it should be classified as an employer and so a Category 2 Defendant. It does not suggest that the Standard Presumptions should be varied for any reason but that in accordance with the Standard Presumptions 65% liability should be attributed to BAE and 35% to it. 

The Reply of BAE 

BAE says that Comalco should be classified as a Category 2 Defendant because of the employment liability, but also as a Category 1 Defendant because, it says, Comalco was an installer of asbestos products. It says that Comalco had its own fitters located around the plant and that Comalco employees were busy installing the product. 

I accept that Comalco should be characterised as a Category 2 Defendant. I do not accept that Comalco should also be a Category 1 Defendant. It was a large and diverse company, judging by the annual reports annexed to BAE’s Reply. It used asbestos as part of its manufacturing process and by necessity as part of the maintenance of its plant. That, however, does not elevate it to the position of being an “installer”. Its main business was the manufacture of aluminium products; it was not engaged in the asbestos business. It was an end-user of asbestos and a customer of BAE, but in my view that does not make it an “installer” within the meaning of Clause 5 (2) of the Standard Presumptions. 

BAE also alleges that the Standard Presumptions should be varied in its favour because of the presumed knowledge of Comalco, its size and sophistication, and because it was the employer. 

I do not accept that these arguments justify a variation of the Standard Presumptions which are designed to strike a balance between the two broad categories of defendants. I note both Defendants are large, sophisticated entities. In my view, there is no justification for a variation of the Standard Presumptions in these circumstances. 

Apportionment 

Accordingly, there is one Category 2 Defendant (Comalco) and one Category 1 Defendant (BAE) throughout the two year period of exposure. 

That two year period straddles Index Periods B and C in Clause 5 (1) of the Standard Presumptions. 

The period of exposure was from March 1977 to March 1979. Index Period B (65%/35%) extends for part of the period to 31 December 1978 while Index Period C (60%/40%) extends to the end of the period in March 1979. Accordingly, there are 21 months (1.3.77-31.12.78) in Index Period B and 3 months (1.1.79-31.3.79) in Index Period C, or to put it another way, 87.5% of the period of exposure falls into Index Period B, while 12.5% falls into Index Period C. 

My calculation of the apportionment is as follows: 

	Party 
	Category 


	Calculation
	Result
	Sub-totals

	Comalco (Alumil)
	Category 2 
	35% x 87.5%

40% x 12.5%
	30.625%

5%
	35.625%

	
	
	
	
	

	BAE
	Category 1
	65% x 87.5%

60% x 12.5% 
	56.875%

7.5%
	64.375%

	
	
	
	
	

	Total
	
	
	
	100%


Final Apportionment 

After rounding, I apportion liability in this matter: 

36% to the Defendant Alumil Pty. Limited

64% to Wallaby Grip (BAE) Pty Limited (in liquidation)

Single Claims Manager 

I appoint BAE as Single Claims Manager pursuant to Clause 61 of the Regulation.  

DATED 23 May 2011

JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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