DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 38 of 2009
Between 

JENNIFER THOMPSON ( as legal personal representative of the late Michael James Thompson)
Plaintiff

THE STATE OF NEW SOUTH WALES
Defendant/Cross Claimant
AMACA PTY LIMITED ( under NSW administered winding up)
First Cross Defendant

WALLABY GRIP (BAE) Pty Limited ( in liquidation)
Second Cross Defendant
DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants and cross defendants, the State of NSW [“SNSW”] and Amaca Pty Limited [“Amaca”] and Wallaby Grip (BAE) Pty Limited [“WGL”] arises from a claim for compensation brought by Jennifer Thompson [“the Plaintiff”] as the legal personal representative of the estate of the late Michael James Thonpson [“the deceased”].  

The defendant and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Reply’s filed by the defendant and the cross defendants.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
The deceased was born on 30 November 1944, and alleges in a Statement of Claim filed in the Tribunal on 23 February 2009 that he was exposed to asbestos dust and fibre in the course of his employment between 1968 and 1990 at the Gladesville Psychiatric Hospital where he was employed as an Engineer responsible for maintenance to boilers, steam sterilizers and other heated vessels and also was occasionally required to work in the vicinity of others who were performing demolition, construction and refurbishment work in the hospital.

The Plaintiff made an application to the Dust Diseases Board which was successful and, unfortunately passed away as a consequence of his illness on 6 March 2009. The diagnosis was confirmed at an autopsy performed on 19 March 2009 and an Amended Statement of Claim substituting the Executor as Plaintiff was filed by consent in the Tribunal on 9 August 2010.

The First Cross Claim was filed on 3 October 2010 by the State of New South Wales against Amaca and Wallaby Grip (BAE) Limited alleging that both Cross Defendants manufactured and/or supplied products containing asbestos to the Cross Claimant. Both Cross Defendants have filed Replies.

Within his Statement of Particulars the Plaintiff, as wife of the deceased, provides additional particulars in relation to exposure as follows.


She alleges that the Plaintiff was employed by AGL at Mortlake from 23 January 1961 to 21 July 1966 as an apprentice fitter and turner but is unsure as to whether the Plaintiff was exposed to asbestos dust and fibre during the course of that employment.


She further alleges that in 1966 the Plaintiff worked at the Garden Island Naval Dock as a Scientific Instrument Fitter performing repairs and modifications and testing of weapons and instruments on naval ships and she is again unsure as to whether he was exposed to asbestos in the course of that work.


She then alleges between 1966 and 1968 the deceased was employed as a Marine Engineer onboard ships carrying out repairs and modifications for Port Line Limited and she is unaware as to whether he was exposed to asbestos, however, she does state that she was aware that asbestos insulation was used onboard the ships.

It is then further alleged in the Particulars that in 1968 the deceased commenced employment with the Department of Health as a Second Engineer and in 1976 was made Chief Engineer. He continued to perform various roles in the Area Health Services until approximately 2006 when he retired from the Department of Health. However, during this lengthy period of employment not all of the roles he performed were hands on and many of his duties were clearly of a supervisory nature. The Plaintiff does, however, state in the Particulars that she believes that the deceased was exposed daily during his time of work at Gladesville Psychiatric Hospital (see paragraph 4.5 of the Particulars) and that he collected materials from Bells Asbestos at Concord and ordered materials from them (see paragraph 4.10 of the Particulars). At some time after his retirement, from about 2008 onwards, the deceased performed some further work as a consultant to the various Area Health Services.

The Defendant/Cross Claimant has filed a Reply filed 16 September 2010 which submits, in respect of apportionment, that such apportionment ought be effectively calculated on a time on risk basis from 1968 to about 1990, which covers three separate periods. It does not submit there ought be any variation to the standard presumptions.

The First Cross Defendant, Amaca Pty Limited, filed a Reply on 20 September 2010 which makes detailed submissions as to apportionment. It submits that, as the State of New South Wales is the only employer and thus the only Category 2 Defendant, the maximum percentage variation of the standard presumptions ought be applied against it, based on the relationship between the deceased and the State, the knowledge of the State of New South Wales at all relevant times in relation to the risks associated with the use of asbestos and the steps which the State of New South Wales took or to have taken to minimise the risks of harm from exposure to asbestos. It submits that, on the basis of paragraph 4.26 of the Statement of Particulars, the deceased’s last date of exposure was some time in 1989 and that Amaca did not manufacture asbestos containing insulation products after 30 June 1974. It therefore submits the apportionment ought be performed on a time on risk basis between those periods.

It then further makes submissions in relation to the various products to which the deceased may or may not have been exposed and notes that there is a 7 year period for which no Defendant has been sued and thus there was an empty chair which ought also be apportioned a share in my determination.

The Second Cross Defendant, Wallaby Grip, filed a Reply on 28 September 2010. It also provides detailed submissions as to apportionment. It also accepts that the deceased’s last date of employment in which he was exposed to asbestos was in 1989. They submit, however, that as BAE ceased operations on 31 December 1979 they were only in operation for the first 138 months of the deceased’s alleged period of exposure and therefore make submissions as to calculations on a time on risk basis with that date being relevant to the last date for which they submit they can be liable.  I accept this submission and have calculated Category C as C1 ( before 31.12.89 when operations ceased) and C2 ( thereafter without apportioning a share to BAE).
They further submit that the standard presumptions ought be varied against the State by the maximum of 20% on the basis of the State’s knowledge, size and sophistication and its failure to minimise its harm to the deceased. In my view, a variation on this basis in the amount of 10% is appropriate and I have determined the apportionment on that basis.
They make further submissions as to the products to which the Plaintiff may have been exposed and they submit that, as Amaca was the manufacturer and/or supplier of the half pipe sections and asbestos blocks, the apportionment as between the Category 1 Defendants ought be 75% Amaca and 25% Wallaby Grip.  As the Standard Presumptions assume that the liability within each Category ought be apportioned, and in this particular case where the actual evidence as to what products the deceased may or may not have been using, and with what frequency, I am not inclined to vary the Standard Presumptions from 50/50 as between the manufacturers/suppliers.
I have had regard to all of the submissions made by the parties in coming to my determination.

STANDARD  PRESUMPTIONS

In accordance with the standard presumptions, it is common amongst the parties that the relevant period in the index contained within Section 5 of the Order that the Plaintiff’s period of exposure falls within Index Periods B and C.

The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

The standard presumptions relevantly are as follows :

Period B
Category 1 : 65 percent

Category 2 : 35 percent

And Period C 
Category 1 : 60 percent

Category 2 : 40 percent.

I propose the vary these as discussed earlier as follows;
Period B

Category 1 : 55 percent

Category 2 : 45 percent

Period C
Category 1 : 50 percent

Category 2 : 50 percent
APPORTIONMENT AS BETWEEN DEFENDANTS

I accept that the apportionment ought be calculated on a time on risk basis and noting that the Plaintiff  believes that the deceased was not exposed after 1989, I have calculated the respective periods as follows:
Period B 
23.06.68 – 31.12.78  

126 months

51% of total exposure
Period C 
01.01.79 – 31.12.79

12 months

5% of total exposure



01.01.80 – 31.12.89

108 months

44% of total exposure

I therefore calculate the apportionment as follows:

Period B ( 51%)

SNSW 
51% x 55% = 28.05%

Amaca

51% x 45% x ½ = 11.475%

BAE

51% x 45% x ½ = 11.475%

Period C 1 ( 5%)

SNSW

5% x 50% = 2.5%

Amaca

5% x 50% x ½ = 1.25%

BAE

5% x 50% x ½ = 1.25%

Period C 2 (44%)

SNSW

44% x 50% = 22%

Amaca

44% x 50% = 22%

I therefore determine that the apportionment is as follows (rounded);

SNSW




52%

Amaca




35%
BAE




13%





----------





100%

I have been asked to determine a single claims manager, therefore pursuant to s.61(3)(b) of the Regulations, I appoint SNSW as single claims manager.
Dated : 26 October, 2010
WENDY  STRATHDEE
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