IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT NO.  8103/2008 

ARNOLD WILLIAM THOMAS

Plaintiff

AMACA PTY LIMITED

Defendant

STATE OF NEW SOUTH WALES

Cross-Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION
By letter dated 2 October 2008 I was advised of confirmation of my appointment as Contributions Assessor (hereinafter called “CA”) and asked to appoint a Single Claims Manager.

The Task of the Contributions Assessor
The task of a CA is set out in clause 49(4) of the Dust Diseases Tribunal Regulation 2007 (hereinafter called “the Regulation”) which is in the following terms:-

“ADVANCE \d 4

ADVANCE \d 4(4)
The Contributions Assessor to whom a matter is referred is to determine the contribution that each defendant is liable to make and is to make that determination on the assumption that the defendants are liable and solely on the basis of: 

(a) ADVANCE \d 4the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) ADVANCE \d 4standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette.”

The “standard presumptions” determined by the Minister are contained in clause 5(1) of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 (hereinafter called “the Order”).  The standard presumptions provide standard (but, within limits, variable) percentage contributions to be made by different categories of defendants.  Clause 5(2) of the Order specifies how the category of a defendant is determined. The standard percentage contributions (and allowable variations) vary according to the “index period” during which the period of exposure to asbestos occurs.
Clause 49(4) of the Regulation is contained in Division 5 of Part 4 of the Regulation as is clause 47(1) of the Regulation which provides:-

“ADVANCE \d 447 Application to cross-defendants

(1) A reference in this Division to a defendant includes a reference to a cross-defendant.”

The index periods provided for in clause 5(1) are as follows:-

Period A
Before 1 January 1961

Period B
Between 1 January 1961 and 31 December 1978

Period C
Between 1 January 1979 and 31 December 1989

Period D
After 1 January 1990

The Papers
The plaintiff, Arnold William Thomas, by Statement of Claim filed 30 April 2008, sues the defendant, Amaca Pty Limited (hereinafter called “Amaca”) claiming damages as a result of suffering injuries and disabilities particularised as “left sided pleural malignant mesothelioma” which is an “indivisible disease” as defined by clause 5(7) of the Order. 

Amaca has issued a cross-claim in which it joins the State of New South Wales (hereinafter called “NSW”) as a cross-defendant from which it seeks contribution or indemnity under the provisions of the Law Reform (Miscellaneous Provisions) Act 1946 as later discussed.

In paragraph 3.1 of his Statement of Particulars (“the Particulars”) the plaintiff alleges exposure to asbestos as follows:-

1949 - 1950
In the employ of Alvin Edward as an apprentice carpenter in the construction industry.

1950 - 1955
In the employ of Ernest Campbell as an apprentice carpenter and as a carpenter in the construction industry.

1956 - 1960
In the employ of Booth Industries as a truck driver working in or from a timber yard. 

1961 - 1966
In the employ of Colin Hibbard as a carpenter in the construction industry.

1965 - 1969
Apparently in the last 2 years of his employment with Colin Hibbard he began to be self employed as a carpenter in (what is presumed to be a partnership) called Browning & Thomas. The self employment continued after he finished work with Leonard. The work was as self employed builders. 

1969 - 1974
Self employed in his own right as a carpenter in the building industry. 

1974 - 1993
Employed as a clerk of works by the Department of Public Works.
1993 - 2002
Self employed as a builder. 

It is in respect of all of these periods of exposure to asbestos that the plaintiff sues Amaca. Amaca seeks contribution or indemnity from NSW in respect of the alleged exposure to asbestos between 1974 and 1993 being a period of 19 years spanning Index periods B, C and D.

In its Reply, NSW asserts that “the plaintiff was not exposed to and did not inhale asbestos during the course of his employment” by NSW and NSW “discharged its duty of care to the plaintiff by providing a safe system of work, safety advice and precautions”. In support of these defences NSW relies on what is contained in paragraphs 4.15 to 4.21 of the Particulars and on the contents of the plaintiff’s affidavit. 

It is not in issue that NSW employed the plaintiff as a clerk of works. What is in issue is whether in the course of that employment the plaintiff was exposed to asbestos at all and whether, if he was exposed, that exposure was caused by any breach of duty on the part of NSW.

Unfortunately, a CA is required to make a “determination on the assumption that the defendants are liable”. That assumption carries with it the inevitable conclusion that the plaintiff was exposed to asbestos as a result of the breach of duty owed by NSW to the plaintiff. It is to be noted that, as later mentioned, the plaintiff describes his exposure during this period as minimal.

There is no issue that Amaca is a Category 1 defendant and NSW  is a Category 2 defendant.  

As to the levels and/or intensities of his various exposures, the plaintiff says in the Particulars:-

a. In para 4.5

“I was exposed to asbestos dust regularly between 1949 and 1974.

Between 1961 and 1974 I had significant asbestos exposure whilst carrying out construction work.

I also had significant asbestos exposure when I was working at the timberyard at Valley Heights, particularly when I went to James Hardie factory.”

b. In para 4.6

“In the early period of my employment the exposure was less intense than the later period. Between 1961 and 1974 when I was working in the construction industry cutting asbestos cement building materials with power saws drills and/or when I was working, nailing material overhead I had very significant exposure to asbestos dust. When I was cutting compressed asbestos cement sheeting, corrugated sheeting or the profile boards using a power saw with a carborundum disc clouds of asbestos dust were released into the air around me.”

c. In para 4.15

“I was employed in the building industry between about 1949 and about 2002. In 1949 my exposure was periodic only. Between 1950 and 1956 I had regular exposure to asbestos dust.

Between 1956 and 1960 I had significant exposure to asbestos dust particularly when attending the Hardies factory at Camellia.

Between 1961 and 1974 I would say that I had very significant exposure to asbestos dust.

Between 1974 and 1993 I had occasional exposure to asbestos dust only and I would describe that exposure as minimal.

Between 1993 and 2002 I had infrequent exposure to asbestos dust.”
Clause 5(7) of the Order provides:-

“Where the disease the subject of the claim is an indivisible disease (ie mesothelioma or lung cancer), the apportionment above will apply to the whole of the claim unless the Contributions Assessor is satisfied that by reference to the existence of separate periods of exposure, a differential determination of the contribution of each such exposure period ought be made. If so, a determination will then be made of what proportion to the whole each separate period of exposure bears having regard to the number of such periods, the length of each such period, and the duration of and intensity of exposure to asbestos within each period. The standard presumptions will then be applied to each separate period. Where periods of exposure span the index periods specified in the Table to subclause (1), the Contributions Assessor is to adjust the standard presumptions to reflect the changing apportionments in different index periods, unless one of the periods is immaterial.”

Clause 5(4) of the SPAO provides:-

“If there is more than one defendant in either Category 1 and Category 2, then the Contributions Assessor is to treat each defendant as equal in contribution to the percentage share of that Category unless satisfied that a variable contribution ought apply.”

The Determination
Viewed overall it seems to me that 72% of the plaintiff’s exposure to asbestos occurred between 1949 and 1974 with the remaining 28% of exposure occurring thereafter.

I am not satisfied that during the period of the plaintiff’s employment by NSW each defendant ought be treated other than as equal.

The period of the plaintiff’s employment by NSW spanned 19 years after which he was self employed for 9 years. I determine that the plaintiff suffered 1% of his exposure during each of the years of the total period of 28 years.
The period between 1974 and 31 December 1978 comes within Period B and spans 4 years; ie 4% which is to be apportioned between Amaca and NSW in the ratio of 65%:35% being 2.6%:1.4%.

The period between 1 January 1979 and 31 December 1989 spans 11 years which equates to 11% of the exposure which is in Period C which requires apportionment between Amaca and NSW in the ratio of 60%:40% being 6.6%:4.4%.

The period between 1 January 1990 and 1993 (inclusive) spans 4 years which equates to 4% of the exposure which is in Period D which requires apportionment between Amaca and NSW in the ratio of 40%:60% being 1.6%:2.4%.

The remaining exposure is for 9 years (being 9%) for which period Amaca is the only defendant.

The result of these determinations and calculations is that I determine Amaca to be liable for (72% + 2.6% + 6.6% + 1.6% + 9%) 91.8% with NSW being liable for (1.4% + 4.4% + 2.4%) 8.2%.

I appoint Amaca as Single Claims Manager.

Dated: 8 October, 2008


Peter O'Connor

Contributions Assessor
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