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Referral
The Registrar has referred this matter to me pursuant to clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) for a determination of apportionment as between the defendant and the cross-defendant herein.  
The determination is to be made on the papers, on the assumption that each of the defendants is liable and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).

Pursuant to clause 49(4) of the Regulations the determination must be made solely on the basis of the plaintiff’s statement of particulars and the defendants’ replies on the claim and cross-claim respectively and the Standard Presumptions noted above.

The papers

In this matter I have had regard to the contents of the following documents:
1. The plaintiff’s statement of particulars filed 11 November 2010.
2. Reply of the defendant filed 24 December 2010.

I note that the cross-defendant has failed to file a reply to the cross-claim.

The plaintiff’s particulars
In his statement of particulars, the plaintiff asserts that between February 1964 and July 1969 he worked as an apprentice carpenter at a tin mine located at Ardlethan in New South Wales.  During this employment he performed building work using building products manufactured by James Hardie & Coy Pty Limited containing asbestos.
The plaintiff further asserts that between August 1969 and January 1973 he worked as a tradesman carpenter for Ted Johns at Moombooldool in New South Wales.  In this employment he performed house building work that required him to use building products manufactured by James Hardie containing asbestos.

Between January 1973 and April 1979 the plaintiff worked as a fire fighter, a shop assistant and as a cabinet maker for various employers but was not exposed to any products containing asbestos during these employments.

In April 1979 the plaintiff obtained employment with Rosier Constructions (“the cross-defendant” herein) where he worked as a carpenter performing house building work and shop fitting work involving the use of building products manufactured by the defendant which contained asbestos.  This employment continued until June 1983.
The plaintiff’s particulars detail other employment from June 1983 until August 2009.  The plaintiff does not allege exposure to products containing asbestos during any of those employments.

The plaintiff also alleges that in about 1976 he build a home at Alice Springs in the Northern Territory.  This house was built usually on weekends over about a 12 month period.  In the course of constructing this home he used building products manufactured by James Hardie which contained asbestos.

In summary, the plaintiff’s particulars allege exposure to building products containing asbestos in the following employments and for the following periods:
1. Ardlethan Tin Mine – February 1964 to July 1969 (inclusive)


66 months

2. Ted Johns – August 1969 to January 1973 (inclusive)



42 months

3. Owner builder (Alice Springs house) – 1976




12 months

4. Rosier Constructions – April 1979 to June 1983 (inclusive)


51 months
171 months

The plaintiff alleges that from February 1964 to January 1973 he was exposed to asbestos dust and fibre on a regular weekly basis when handling, cutting and installing James Hardie asbestos building products.

In 1976 when he was constructing the cottage at Alice Springs he alleges exposure on a weekly basis over that 12 month period.

In relation to the period April 1979 to June 1983 the plaintiff says that his exposure to asbestos occurred on a fortnightly or monthly basis being less frequent but otherwise of similar intensity to what he had experienced in his earlier employments.

Defendants’ reply
The defendant admits manufacturing and supplying the products identified in the plaintiff’s statement of particulars and concedes that each of those products contained at least 7 to 8 percent asbestos and in some cases up to 15 percent asbestos.

The defendant asserts that after October 1978 warning labels were affixed to all of its asbestos cement building products.

In its reply the defendant does not concede that the plaintiff was exposed to asbestos dust and fibre emanating from the defendant’s products and it does not concede that any such exposure caused or contributed to the plaintiff’s current condition.

The defendant’s reply does however foreshadow appropriate admissions once the plaintiff proves exposure to its products and that he suffers from an asbestos related condition.

Apportionment

The defendant accepts that the standard presumptions will be used to apportion liability among the defendants and agrees that the defendant itself is a category 1 defendant and submits that the cross-defendant (Rosier Constructions Pty Limited) is a category 2 defendant.
The defendant submits that the standard presumptions should be varied to increase the liability of the category 2 defendant (Rosier Constructions Pty Limited) on the basis of that company’s “capacity, size, state of sophistication and the nature of the industry in which it carried on business”.

The defendant submits that the plaintiff’s particulars reveal exposure to asbestos over a period of about 12 years and that of those 12 years the plaintiff spent four years working for Rosier Constructions Pty Limited.

In respect of that four year period the defendant submits that the appropriate apportionment would be:

12 years/4 years = 33.3% - vary standard presumptions to provide category 1 50%/category 2 50%
Calculation:
Category 1 this period (Amaca) 33% x 50% = 



16.66%



Category 2 (Rosier) 33.3% x 50% = 




16.66%
Amaca then submits that the final apportionment should therefore be:


Amaca


16.66% + 66.66% = 83.34%

Rosier Constructions
16.66%

Reply of cross-defendant
As indicated above the cross-defendant has failed to file a reply and I am therefore unassisted in my task with any information filed on behalf of the cross-defendant.
Determination
I find that the defendant (Amaca) is a category 1 defendant and the cross-defendant (Rosier Constructions) is a category 2 defendant.

The standard presumptions provide that for the period under consideration (1979 to 1983) category 1 defendants should be apportioned 60 percent culpability and category 2 defendants should be apportioned 40 percent culpability.

I am not satisfied that the standard presumptions ought be varied as submitted by the first defendant.

The first defendant’s reply does not include any particulars about Rosier Constructions Pty Limited regarding that company’s capacity, size, state of sophistication and the nature of the industry in which it carried on business.

Apart from bare assertions to this effect, there is no information in the defendant’s reply which would enlighten me on these matters such as might warrant a variation of the standard presumptions.

In relation to the period under consideration (April 1979 to June 1983) I take into account the fact that the plaintiff asserts less frequent exposure to asbestos during this employment being exposure which occurred on a “fortnightly or monthly basis”.

This compares with the weekly exposure asserted by the plaintiff in the period February 1964 to January 1973 and also during 1976 when working on weekends on the construction of the cottage in Alice Springs.

To allow for this reduced frequency of exposure, I find that the level of exposure experienced by the plaintiff in the 51 month period between April 1979 and June 1983 was approximately equivalent to 30 months exposure at the higher frequencies experienced by the plaintiff in his earlier employments.

This is a “rough and ready” calculation necessitated by the plaintiff’s assertion that between April 1979 and June 1983 his exposure to asbestos decreased and occurred on only a fortnightly or monthly basis.
Apportionment

Having regard to the above findings I determine the following apportionments:

· Ardlethan Tin Mine – February 1964 to July 1969 – weekly exposure

66 months
· Ted Johns - August 1969 to January 1973 – weekly exposure


42 months
· 1976 – owner builder – weekly exposure





12 months
· Rosier Constructions – April 1979 to June 1983 
51 months
fortnightly/monthly exposure (but reduced to)




30 months
150 months
I find that the standard presumptions apply in respect of category 1 defendants (Amaca) – 60 % apportionment and category 2 defendants (Rosier Constructions) – 40 % apportionment.
For the period of the plaintiff’s employment with Rosier Constructions therefore I determine the following apportionments:
· As against the first defendant – 30 months/150 months = 20% x 60% = 

12%

· As against the cross-defendant – 30 months/150 months = 20% x 40% = 

8%

Accordingly the finally apportionment is:

· As against the defendant 


92%

· As against the cross-defendant

8%
100%

I appoint Amaca Pty Limited (under NSW Administered Winding Up) (formerly James Hardie & Coy Pty Limited) the single claims manager.
……………………………..
Mark McDermott
8th Floor Selborne Chambers
Dated:  15 March 2011
