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ROBERT MERVYN STONE v. AMACA PTY. LIMITED & ORS.

MATTER NO. 8072/08 & 8072/08/1

CONTRIBUTIONS  ASSESSMENT

This claim was referred to me by the Registrar for Contributions Assessment.  It is a claim for asbestosis and other divisible damage conditions but where employers have not been sued, suppliers of asbestos products have been sued for those periods so that the whole of the exposure has been covered by the joinder of defendants and cross-defendants.
Statutory Background
The Apportionment Standard Presumptions when combined with  the Claims Resolution (CRP) documents produce areas of unsatisfactory resolution:

1.
The Contributions Assessor is obliged to proceed only “upon the basis of the papers” (Clause 4(3) and Reg. 49(4)(a) presumably  leaving aside knowledge gained in the course of 20 years experience in asbestos litigation.  (This is assisted by the practice of  several major players in objecting to any Contributions Assessor who has conducted cases regularly against their client.)

2.
The “papers” are the Form I Particulars and the Replies (including a Reply of a Cross-Defendant) which can and do contain bald, contradictory and false assertions on which, presumably, the assessor must act even if he knows the assertions to be misleading and false.


For instance:

a)
Amaca in this case at 5.1 of its Reply asserts that Amaca manufactured “insulation from 1948 to 30 June 1974, in partnership with Bradford Insulation which is now known as CSR”.

b)
WGL asserts WGL/BAE/NSW should be treated as one entity 1964 – 1976 “as they were operating consecutively” and refers to a diagram apparently showing that each company operated only in the periods:-


1.1.64 – 1.10.66 
WGL


1.10.66 – 1.1.67 and 30.6.74 – 31.12.76   BAE


1.1.67 – 30.6.74  NSW

c) 
WGL/BAE/NSW assert that their public liability insurer will deny indemnity for any supply liability where the company employed the plaintiff.  “The consequence of this will be there will be no indemnity for any supply liability allocated to a period where WGL/BAE/NSW is sued only as an employer.”  The implication is that those companies have no assets or source of funds except for insurance.  There is no evidence of this and it should not influence an assessor.  I have no means of knowing if such inference is true or not.

d)
The Cross-Claim alleges Amaca and CSR in partnership manufactured insulation “between 1 January 1965 and 31 December 1972”.  The Cross-Defendant’s Amended Reply at 8.9(B) states “Hardie B1 only manufactured products for the period 1964-1974”.  If there is a discrepancy, it is not explained.

e)
The Plaintiff’s Form 1 at 4.7 filed 2.7.08 gives a “reasonable apportionment” but various defendants asserts that in a letter of 20.8.08 or baldly with no source that the plaintiff has now changed his assessment (and the letter does appear as an attachment to D5’s Reply but not its Amended Reply).

PARTICULARS


D1 REPLY
                D2, D3, D4 REPLY
Action            10                         )  



     
10

P & M
 
     5


    )      5



  5

Bells

   70



65



65

Quality        12.5   


10



10

Overseas
 12.5



10



10

The differences in historical estimates may not be material.

Circumstances of Exposure
The plaintiff has not sued his employer 1958–1964 so the manufacturers/distributors have 100% of the liability for that period of exposure for about a quarter of his working time (Particulars 4.1 p.12) frequently in confined areas (but not such heavy exposure as the later Queensland period (para. 4.6).  CSR was not a partner with Amaca for this period.  Indeed, CSR argues that there is no evidence of exposure to Hardie BI products and so it should have no share.  This is contradictory to the Regulation requirement that the Assessor assume that the defendants are liable (49(4)) and “defendant” includes “cross-defendant”. 

For the period 1964–1978 in Queensland he was exposed daily while installing insulation in a heavily contaminated atmosphere and thereafter he believes any exposure was “fairly minimal” (4.26 p. 20 Particulars).  He believes he was employed by the Bells group 1964–1976 and thereafter one year each with Quality and Overseas at comparable exposure all the time using 95%  Hardie and 5% Bells asbestos material.  In 1964 – 1974 Hardie and CSR were partners in production of asbestos insulation products.

The operational Bells company up to 1.10.66 was WGL.  Thereafter BAE and NSW somehow shared the employment and manufacturing/distributing functions of the group.  The Bells employment graph (p.20 WGL Reply) and 8.1 allege the companies were operating consecutively  but whether BAE and/or NSW both employed and supplied in the one period is left ambiguous, perhaps deliberately.  

In any event, when BAE and NSW employed the plaintiff each was an “installer” rather than an incidental user and hence fall into Category 1 but see below.

Quality and Overseas were both installers and “sophisticated” employers in the sense that they employed the plaintiff to apply asbestos and to put sheetmetal over it on major industrial sites.  I cannot see the usefulness of the Standard Presumption Clause 5(3) requiring separate shares where a defendant falls into both categories.  For my part, where an installer or supplier company employs installers of asbestos it should be deemed to have actual knowledge of harm and should not be allowed the same “credit” as an un-knowledgeable  Mom and Pop cottage builder.  If the effect of 5(3) is to impose a greater load because of the sacred duty of an employer, then I think it is misconceived.  Clause 5(3) implicitly assumes that a defendant can be both a knowledgeable installer and an “innocent” employer which is illogical.   However, in the circumstances of this case all defendants being suppliers or installers of asbestos insulation as a major part of their businesses fall into Category 1 and there is no application of Reg. 5(3) because they are all Category 1.

Calculations
To return to the Assessor’s mandated task, the plaintiff alleges asbestosis, pleural plaques and ARPD all of which result in divisible damage.  He has not sued Action, P & M, Overseas or International all of whom were exposing employers but the whole of the employment period is covered by the suppliers namely Amaca and Bells.  

In the period 1958-1964 (which includes parts of Periods A and B) the manufacturers/suppliers are Amaca 95% WGL 5% for the 15% of total exposure claimed.

In the period about 1964 to about 1978 the plaintiff alleges only supply by the First, only employment by the Third and Fifth and supply PLUS employment by the Second and Fourth Defendants.  Clause 5(3) requires me to separately apportion shares where a defendant falls into two different “categories” and gives as a guide the case where a company is both installer and employer of staff who in the course of employment were exposed.  I have dealt with this above.

For the purposes of calculation I would normally accept the 95/5 apportionment of supply between Amaca and Bells asserted by the plaintiff and not contested by any defendant nor CSR Ltd.  However, the Standard Presumptions may oblige me to give equal shares to each Category 1 entity with divergence only by a maximum of 20%.  This case demonstrates a flaw in the scheme because it seems to fly in the face of reality in the name of expediency.  This can only lead to parties not accepting the Assessment and, short of an agreement, being forced into litigation.

However, the same requirement for equal shares seems to apply also where parties in the same Category have exposed for periods of greatly different length.  There is no mechanism beyond the percentage adjustment to take account of the very different quantities of dust for which these parties were responsible except in Order 5(8) where there is a reference to “separate periods of exposure” and I will calculate for these periods.

I will set out my evaluation of the parties’ shares in an assessment in accordance with the Standard Presumptions Scheme as I interpret it.  I believe the various assumptions on which these figures are given will be obvious and the parties can pursue contrary negotiations or applications as they see fit.

Contributions Assessment
1.
Period 1 - 1958–1964
Amaca 95% WGL 5% of 100% of 6 years exposure equivalent to 15%

of total with only suppliers sued.

Period 1(a)

1958 – 1962

Employer Action Insulations not sued.  Plaintiff’s estimates are 10% of exposure and Amaca 95% WGL 5% suppliers. 

(BUT Order 5(4) requires the two defendants in the one category to be treated equally unless the assessor is satisfied a “variable contribution” ought apply.  I am so satisfied.)

Conclusion:
Amaca
9.5%

WGL

0.5%

Period 1(b)
1962 – 1964

Employer P & M Insulations not sued.  Plaintiff’s estimates are 5% of exposure and Amaca/WGL 95/5.  I regard the small period of CSR’s involvement as immaterial.


Conclusion:
Amaca
4.75%

WGL

0.25%

2.
Period 2 -1964–1978  (65/35)

(a)
Suppliers or installers Category 1  - All defendants.

(b)
Employers – Second, Third, Fourth and Fifth



(i.e. not Amaca,  Sixth pays Fifth’s share).

Thirteen years supply by D1 and consecutively 2 years by D2 and 3 yrs. by D4.   Supply by D1 95%; D2 and D4 5%.

Employment two years by D2, 7 years by D3, 3 years by D4, 1 year by D5.

Period 2(i)

1964- 1974
Employers and/or installers WGL/BAE/NSW sued.  Suppliers are Amaca/CSR (50/50 for 95%) and WGL/BAE 5%.  This 10 years exposure is 10/12 of 65% i.e. 54%.  I accept the time periods asserted by the WGL defendants and I treat all defendants as Category 1 sophisticated defendants by reason of engagement in a business of installing at least for seven years (NSW) and manufacturing, supplying and installing as well as employing at most.

WGL  2.85% 

BAE  0.15 yrs. 

NSW  7 yrs. 

NSW did not supply but it employed the plaintiff as an installer for 7 years.

AMACA  10 yrs.  

CSR  10 yrs.

Conclusion:
AMACA
Half of half of 54% =
13.5%

CSR

same


 =
13.5%

WGL

28.5% of half 54% =
7.7%

BAE

1.5% of half 54%   =
0.4%

NSW

70% of half 54%    =
18.9%

Period 2(ii)


1974 – 1976


BAE was the Bells Company supplying for this 2 year period (11%).

CSR was not Hardies partner after some time in 1974 so Amaca has the full supply liability (95%).  However, BAE employed the plaintiff as an installer for the whole of this period and is a Category 1 defendant.  Even the name “BAE” which derives from “Bells Asbestos & Engineering” assists in categorization.

Supply:
Amaca
95%



Employer:
BAE

 5%

Conclusion:

BAE as supplier/installer/employer Category 1 50%,  Amaca  50%

i.e. BAE 5.5% Amaca 5.5% 
Period 2(iii)   
1977 – 1978 – 

BAE does not dispute it supplied while Quality (D5 by its insurer D6) employed.  Amaca in its Reply does not dispute supply (8.9).   Quality was a Category 1 installer and employer for the whole period.

Supply:
Amaca 95%  BAE 5%

Employer:
D6 100%  

Conclusion:
Amaca 
45%   

D6

50%

BAE

5% 

i.e. Amaca 4.5%, D6 5%, BAE 0.5%

Period 2(iv)  10%
1978 – 12 months

BAE and Amaca supplied.

Overseas (not sued) employed.

Supply:
Amaca  95%   BAE 5%

Employer:
Not sued.


Conclusion:


Amaca
9.5%


BAE
 
0.5%
SUMMARY  OF  CONCLUSIONS




Period 1(a)

1(b)

2(i)

2(ii)

2(iii)

2(iv)


TOTAL

____________________________________________________________________________________________________________________

Amaca

9.5%


4.75%
13.5%
5.5%

4.5%

9.5%


47.25%

WGL


0.5%


0.25%
7.7%








8.45%

CSR







13.5%







13.5%

BAE







0.4%

5.5%

0.5%

0.5%


6.9%

NSW







18.9%







18.9%

D6/INSURER









5%




5%

TOTAL

10%


5%

54%  

11%

10%

10%


100%
10

In accordance with Regulation 61 I appoint Amaca as Single Claims Manager being the defendant with less than 50% share but more than 20 percentage points greater than any other defendant.








DEAN LETCHER QC.









22 December 2008

