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CONTRIBUTIONS ASSESSMENT
DETERMINATION

1. By letter dated 1 March 2011 the Acting Registrar of the Dust Diseases Tribunal appointed me Contributions Assessor pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.

2. In accordance with clause 49(4) of the Dust Diseases Tribunal Regulation 2007, I make my determination on the basis that the First Defendant, CSR Limited (“CSR”), and the Second Defendant, Amaca Pty Limited (“Amaca”) are liable and having regard solely to the following documents:

a. Plaintiff’s Statement of Particulars filed 6 October 2010 
b. First Defendant’s Reply filed 22 November 2010 
c. Second Defendant’s Reply filed 13 December 2010 
d. Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007

EXPOSURE
The Plaintiff
3. The plaintiff alleges he was exposed to asbestos dust during three periods of employment and also whilst carrying out home renovations. 
4. The three periods of employment exposure are: 

a. 1957 - 1962 whilst employed by CSR Limited (“CSR”)

b.  1977 - approximately 1982 whilst a self-employed builder

c. 
1985 - whilst employed by Programmed Maintenance Services.

5. The first period of employment exposure occurred whilst the plaintiff was employed by CSR between 1957 and 1977. The plaintiff alleges the exposure occurred in the period 1957 – 1962 whilst he was an apprentice carpenter and then for 6 months in 1962 after he completed his apprenticeship and was employed by CSR as a carpenter. Following that 6 month period he transferred to the building materials division. He had no further contact with asbestos whilst employed by CSR after that transfer. 

6. 
The plaintiff alleges that whilst he was an apprentice carpenter with CSR he was engaged in full time factory maintenance at the CSR sugar refinery at Pyrmont. He would accompany a senior tradesman. He estimates that his duties involved replacing large asbestos cement corrugated sheets and cement gutters and downpipes on the large sheds on the site for about 60% of the time. 
7. 
The plaintiff describes in detail maintenance work replacing old asbestos cement corrugated sheets which involved handling, cutting and drilling asbestos cement sheeting and cleaning the work areas and sweeping up asbestos dust. The plaintiff does not describe in detail the gutters the asbestos cement gutters and downpipes that were used. He notes that the corrugated asbestos cement sheets which were used were referred to as “Super Six” which was a well known Amaca brand. The plaintiff is unable to state that all the asbestos cement corrugated sheets were manufactured by Amaca. Some could have come from Wunderlich or another supplier. 

8. 
The plaintiff also describes helping with lagging work involving asbestos half pipe sections and removing old lagging. In Part 4.1 of the Particulars on page 24 he estimates the lagging work occupied one day per week on average. However, on page 26 he estimates the lagging work occupied half a day per week. The plaintiff describes the lagging work he carried out as taking off old lagging and putting on new half pipe sections. He identifies the half pipe sections as being the type of pipe section pictured in an Amaca brochure. The plaintiff does not know whether those half pipe sections were supplied by Amaca. 

9. The plaintiff describes the balance of his work as doing general carpentry duties which involved repairs to other asbestos cement corrugated rooms and also involved using some asbestos cement flat sheet to fix up walls. He does not identify the manufacturer or supplier of the asbestos cement flat sheets. The plaintiff states that his duties also involved packing away the weekly delivery of new corrugated sheets. He estimates that these duties occupied one day per week. He also had duties which I understand did not involve exposure to asbestos. 
10. 
The plaintiff recalls that he would have his lunch each day sitting on stacks of new asbestos sheets and that after lunch, on each occasion, he would have to clean the dust from his overalls and wash his hands as they were covered in asbestos dust. 

11. 
After completing his apprenticeship the plaintiff worked for a further 6 months as a carpenter with CSR undertaking general carpentry work. He notes this involved cutting, sawing, rasping, sanding and affixing asbestos products. He states that he continued to work on the sugar sheds using large corrugated sheets and also on the roofs of other buildings on the site which were also constructed of large asbestos cement corrugated sheets. 

12. 
The plaintiff estimates that approximately 75% of his lifetime asbestos exposure occurred whilst employed by CSR between 1957 and 1962. 

13. 
The second period of employment exposure occurred whilst the Plaintiff was a self employed builder carrying on business as Brian Stobbie & Associates between 1977 and 1985.  The Plaintiff describes carrying out general building work, mainly in Melbourne, building domestic homes, doing some commercial work and some renovations and repairs.  The Plaintiff recalls working extensively with asbestos cement fibro sheeting.  He notes his understanding that asbestos was taken out of James Hardie fibro in Victoria in about 1982.  His recollection is only of working with James Hardie fibro.  He does not recall any other manufacturer of fibro on the market.  A significant part of his work was completing building jobs where a prior builder had been unable to complete the job and he would be called in to finish it.  He would find the foundations and frames had been constructed but he had to complete the cladding, for which he often used James Hardie products including Hardiflex and Versilux and other sheets.  He also recalls exposure to Tilux and Shadowline.  He recalls that every house he worked on had some fibro in it, at least in the eaves and often on the walls, roofs and wet areas.  Some external fencing was made of Super Six sheets which were made by James Hardie.  Approximately half of his work involved working in shopping centres doing fitouts.  This would involve using James Hardie fibro, particularly Hardiflex and Versilux. 
14. 
The Plaintiff also describes other property maintenance work he did involving painting and repairing unit blocks but not a great deal of fibro was involved in that work.  He describes the use of James Hardie fibro as a regular part of building work.  He estimates that whilst self employed he worked five days a week.  He estimates that at least up until at least 1982 he would have been exposed to asbestos several days per week. 

15. 
The Plaintiff describes the intensity of his exposure whilst a self employed builder as quite high.  He used power saws to cut fibro sheeting and this caused significant amounts of asbestos dust to be present in the working environment.  He also suffered exposure whilst sanding, rasping and fixing asbestos sheets and also from working in close vicinity of other tradesman performing similar tasks.  

16. 
The Plaintiff estimates that approximately 25% of his lifetime asbestos exposure occurred whilst self employed as a builder.  

17. 
The Plaintiff states that his third period of employment exposure occurred during about six months in 1985 whilst employed by Programmed Maintenance Services as a Project Supervisor. He describes how for one month he supervised some cleaning and maintenance for about one hour per day at “the old James Hardie brake lining factory in Port Melbourne”.  He states that Programmed Maintenance Services were supervising the Council ordered cleanup of the factory.  He notes “there was a lot of dust around the place and it may have been asbestos”. 
18. 
The Plaintiff describes any exposure while employed by Programmed Maintenance Services as “trivial”. It is not clear to me that the Plaintiff can actually identify any exposure to asbestos in this employment.
19. 
The Plaintiff also describes exposure whilst carrying out home renovations to three houses.  

20. 
The first home renovation took place in 1957 - 1958 at Alexandria in New South Wales.  The Plaintiff assisted his parents doing extensions.  This involved adding on a laundry, one bedroom and one bathroom and took place over about a one year period.  He estimates that no more than 20 fibro sheets would have been used on this construction.  He does not recall where the fibro sheets came from it is possible they were manufactured by James Hardie or another manufacturer.  He estimates exposure doing this renovation as “absolutely trivial” and a minute proportion of 1% of his overall asbestos exposure.

21. 
The second home renovation occurred in 1965 - 1966 when the Plaintiff renovated a home at Beronia Park, NSW prior to marrying his wife in March 1966.  He added a bedroom, rumpus room, kitchen, laundry, office and shed.  He recalls using Hardiflex sheets, Tilux for the bathroom and Super Six for the shed.  He estimates that he would have used about 100 sheets.  He acknowledges that this was a lot more exposure than at Alexandria but would still constitute a trivial level of exposure compared to the thousands of sheets used at CSR and then whilst as a builder.  He estimates it would be “less than 1%” of life time exposure.

22. 
The third home renovation occurred in about 1978 whilst renovating his home at Vermont South, Victoria.  The Plaintiff recalls using James Hardie fibro to build a bathroom, rumpus room and laundry and using Super Six sheeting to build a shed and fence.  He recalls this exposure as being similar to the exposure he had had Beronia Park described above.

23. 
The Plaintiff estimates that home building work probably constituted about 1% of his life time asbestos exposure.
CSR

24. 
CRS admits that the Plaintiff suffers from benign pleural plaques.  It admits the pleural plaques were caused by exposure to asbestos.  

25. 
CSR acknowledges it employed the Plaintiff from March 1956 to 29 November 1977. It denies it has any employment records in relation to the Plaintiff.  It admits it controlled the premises where the Plaintiff was allegedly exposed to asbestos. It does not admit that the Plaintiff was exposed to asbestos in the course of or arising out of his employment with CSR.  It does not know the circumstances of the Plaintiff’s allegations of exposure, intensity of duration of the exposure or the products to which the Plaintiff claims to be exposed.  It admits that it knew or ought to have known that exposure to asbestos gave rise to a risk of personal injury.  It does not admit that it had a common law duty of care as an employer.  It does not know whether it discharged a common law duty.  It does not admit that it owed a statutory duty to the Plaintiff as an employer.  It does not admit that it failed to discharge the statutory duty.  It does not admit that any breach of either common law or statute duty is a cause of the Plaintiff’s alleged asbestos related injury or that its conduct as alleged by the Plaintiff was the cause of the asbestos related injury alleged by the Plaintiff.  It does not propose to rely on any other Defence.

26. 
As an occupier, CSR admits that it controlled the CSR factory premises at Pyrmont at the time of the alleged exposure.  It admits that it occupied the premises for the whole of the period during which the exposure occurred.  It denies that the Plaintiff was exposed to asbestos at the premises occupied or controlled by it.  It does not know the circumstances in which exposure occurred, the intensity or duration of exposure or the products of exposure which the Plaintiff alleges was exposed.  It admits that it knew or ought to have know that exposure to asbestos gave rise to a risk of personal injury.  It does not admit that I owed a common law duty of care to the Plaintiff as an occupier.  It does not know whether it discharged the common law duty. It does not admit that it owed a statutory duty to the Plaintiff as an occupier or otherwise.  It does not admit a breach of common law or statutory duty.  It states it does not know whether its conduct as alleged by the Plaintiff is the cause of a asbestos related injury.  It does not propose to rely on any other defence.
Amaca 

27. 
Amaca admits that the Plaintiff suffers from benign pleural plaques.
28. 
As a manufacturer or supplier of asbestos, it notes that the Plaintiff alleges exposure to half pipe sections, Hardiflex, Versilux, Tilux and Super Six. It admits that it manufactured or supplied those products. Amaca describes in some detail the composition of its 85% Magnesia/K-Lite Blocks, Hardiflex, Versilux, Tilux and Super Six.
29. 
Amaca does not know the circumstances in which the Plaintiff alleges exposure occurred or the intensity or duration of exposure.  It does not admit that it failed to provide proper instructions as to the steps to be taken to handle asbestos in a safe manner or warnings of the risks associated with asbestos. It particularises warnings provided in the early to mid 1970’s. It admits that it owed a common law duty of care to the Plaintiff during the period of alleged exposure and that it knew or ought to have known that exposure to asbestos gave rise to a risk of personal injury.  It does not know that it failed to discharge a common law duty of care.  It does not know that any breach of duty of care is a cause of the Plaintiff’s alleged asbestos related injury.  It does not know that its conduct, as alleged by the Plaintiff, ie the manufacturer/supplier of products is a cause of the Plaintiff’s asbestos related injury.  It does not propose to rely on any other defence. 
LIABILITY

30. 
As stated above, I am required to make my determination on the basis that the defendants are liable.

31. 
The Plaintiff’s allegations against CSR all relate to his period of employment with CSR.  The allegations against Amaca relate to the period of employment with CSR, the period of self employment, and the home renovations.  
32. 
Neither Defendant makes any allegation in relation to exposure which would cause me not to accept the Plaintiff’s description. I do not accept that the Plaintiff was exposed to asbestos during his employment with Programmed Maintenance Services.
33. 
The Plaintiff estimates the percentage exposure in the various periods as follows:
a.
Employment by CSR


75%

b.
Self employment 


25%

c.
Home renovations


1%

34. 
The Defendants do not cast any real doubt on the Plaintiff’s estimates. There is an arithmetical issue in that the Plaintiff has calculated the total exposure at 101%.  Neither Defendant disputes the Plaintiff’s estimate as to the percentage of lifetime exposure in relation to the two substantive periods of employment. The Defendants are each represented by well known experienced practitioners in the jurisdiction. CSR’s approach is essentially to join the home renovations exposure in with the self employment period allowing the total of those two at 25% of lifetime exposure. Amaca’s approach is to accept it is liable in relation to both the self employment and home renovations amounting to 26% of lifetime exposure and consequently adjusting the CSR period of employment to 74% of lifetime exposure.  Amaca’s approach is against its interests.  I recognise that and accordingly adopt Amaca’s approach.
PLAINTIFF’S DISEASE

35. 
The Plaintiff alleges that he has been diagnosed with asbestos related pleural disease and painful pleural asbestos plaques.  The Defendants admit that the Plaintiff suffers from pleural plaques.  They make no admission in relation to asbestos related pleural disease. 

36. 
I find the Plaintiff suffers from the diseases he alleges.  In accordance with Clause 5(8) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, I proceed on the basis that he Plaintiff suffers divisible diseases.
CATEGORISATION OF DEFENDANTS
37. 
Pursuant to Clause 5(2) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 I must determine whether CSR and Amaca fall into either category 1 or category 2. 

38. 
Both Amaca and CSR agree that they each is a category 1 defendant.  CSR states that each is a manufacturer, supplier and installer of asbestos containing products and therefore to be classified as category 1.  I agree with both CSR and Amaca as to that categorisation.

39. 
Amaca submits that I should also allow a share of liability to CSR as a category 2 defendant on the basis it employed the Plaintiff.

40. 
Paragraph (a) of Clause 5(2) defines category 1 to include “all those corporations… who engage in a business… and which can be described as… Manufacturers… and/or Installers of… products, plant and equipment which contained asbestos…”. CSR admits it was a manufacturer, supplier and installer of asbestos containing products. 

41. 
Paragraph (b) of Clause 5(2) defines category 2 to include all non-category 1 defendants. These are then further identified as “all corporations.....and legal entities who engage in a business ..... which can be described as Users of asbestos or products, plant and equipment which contained asbestos, Occupiers of Premises which contained asbestos or where asbestos or products, plant and equipment which contained asbestos were situated or Employers of staff who in the course of, or as an incident to, their employment were exposed to asbestos”. Based on the Plaintiff’s description of his duties whilst employed with CSR I find that CSR is a user of asbestos products, an occupier of premises which contained asbestos and an employer of staff who in the course of employment were exposed to asbestos.  Accordingly, CSR can also be categorised as a Category 2 Defendant. 
42. 
Clause 5(3) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 provides “if a defendant, in any particular case, falls within both categories (i.e. as an installer and employer of the claimant) then a separate share is to be calculated by the contributions assessor for the role of that defendant which falls within each category.” I consider that on the plain wording of that clause I should also allocate to CSR a share of liability both as a category 1 defendant and as a category 2 defendant. 

PERIODS OF EXPOSURE
43. 
Pursuant to clause 5(7) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, I may determine the existence of separate periods of exposure to adjust the apportionment between the categories of defendant.

44. 
The exposure alleged whilst the Plaintiff was employed by CSR spans both periods A and B.  Both CSR and Amaca approached the matter by adopting the apportionment in period A for the whole period of employment with CSR.  I prefer to treat the CSR employment as comprising six years.  The period 1957-1960 falls within period A and comprises four out of six years.  The period 1961-1962 comprises falls within period B and comprises two out of six years.
45. 
There being only one defendant liable in relation to the self employment and home renovations, there is no need to apportion in respect of that liability.

46. 
In relation to the exposure occurring during the employment with CSR, both Amaca and CSR are category 1 defendants.  Clause 5(4) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 provides “if there is more than one defendant in either of category 1 and category 2 then the contributions assessor is to treat each defendant as equal in contribution to the percentage share of that category unless satisfied that a variable contribution ought apply”. 
47. In relation to the category 1 liability, CSR is liable in respect of all exposure occurring during the Plaintiff’s employment by CSR. However, the Plaintiff does not allege that all asbestos to which he was exposed came from products manufactured and/or supplied by Amaca.  I accept that much of the exposure would have come from Amaca products. The material available does not permit any more precise assessment. Nonetheless, both CSR and Amaca approach the matter on the basis that this liability should be shared equally. I do not consider that a variable contribution ought apply. I adopt the Defendants’ approach.  

CALCULATION
48. I calculate the liabilities of the Defendants as follows:

	EMPLOYMENT/
ACTIVITY
	DEFENDANT
	CATEGORY
	CALCULATION
	PERCENTAGE

	CSR 1957-1960
	CSR
	1
	50% x 75% x 4/6 x 74%
	18.5%

	
	Amaca
	1
	50% x 75% x 4/6 x 74%
	18.5%

	
	CSR
	2
	25% x 4/6 x 74%
	12.33%

	CSR 1961-1962
	CSR
	1
	50% x 65% x 2/6 x 74% 
	8.02%

	
	Amaca
	1
	50% x 65% x 2/6 x 74%
	8.02%

	
	CSR
	2
	35% x 2/6 x 74%
	8.63%

	Self Employed
	Amaca
	
	
	25%

	Home Renovations
	Amaca
	
	
	1%


49. The total liability is as follows:

CSR:

18.5% + 12.33% + 8.02% + 8.63% = 47.48%, rounded up to 47.5%

Amaca:

18.5% + 8.02% + 25% + 1% = 52.52% rounded down to 52.5%

ContributionS Assessment

50. I determine the liabilities of the parties as follows:

a. First Defendant, CSR


47.5%.

b. Second Defendant, Amaca


52.5%.

SINGLE CLAIMS MANAGER (SCM)

51. I am required to select an SCM under Clause 61(3) of the Dust Diseases Tribunal Regulation 2007. 

52. Amaca is a primary defendant having been assessed with an apportioned share for the claim of more than 50%. Pursuant to Clause 61(5) of the Regulation Amaca is the first possible SCM. I select CSR as a second possible SCM. 

53. In accordance with Clause 61(5)(e) I select Amaca as the SCM. I note that the provisions of Clause 61(5)(e) and (f) now apply to that selection. 

Dated: 31 May 2011 

David Hartstein

Contributions Assessor
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