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CONTRIBUTIONS ASSESSMENT

DETERMINATION
By letter dated 25 March 2009 from the Registrar of the Dust Diseases Tribunal I was advised of confirmation of my appointment as Contributions Assessor pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (hereinafter called (the Regulation(). In his letter the Registrar also said that, in accordance with Clause 61(3)(b) of the Regulation, it appeared to him that this is a matter for the Contributions Assessor to appoint a Single Claims Manager.

The plaintiff, Milton Henry Wyndham Stibbard sues the first defendant, Amaca Pty Limited (hereinafter called (Amaca(),  the second defendant, Seltsam Pty Limited (hereinafter called (Seltsam() and the third defendant, Tahal Limited (hereinafter called “Tahal”).

The plaintiff claims damages for personal injuries particularised in his Statement of Particulars (hereinafter called “the Particulars”) as “Benign asbestos pleural disease”, “Pleural plaques”, “Pleural thickening” and “Asbestosis”. These injuries are, and each of them is, a (divisible disease( as defined by Clause 5(8) of the Dust Diseases Tribunal (Standard Presumptions - Apportionment) Order 2007 (hereinafter called (the Order().

Task of the Contributions Assessor

Clause 49(4) of the Regulation provides:-

(ADVANCE \d4(4) The Contributions Assessor to whom a matter is referred is to determine the contribution that each defendant is liable to make and is to make that determination on the assumption that the defendants are liable and solely on the basis of: 

ADVANCE \d4(a)
the plaintiff(s statement of particulars and the defendants( replies on the claim, and

ADVANCE \d4(b)
standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette.(
At the time of my appointment I was provided with the Dust Diseases Tribunal file. Although the file contained Replies filed by each defendant, it did not contain the Particulars. The Particulars were filed on 9 April 2009 but were not forwarded to me until 8 May. I mention the date of my receipt of the Particulars so as to explain an otherwise unexplained delay in the issuing of this determination.
I presume that the Particulars were served on the defendants at about the same time as they were filed in the Tribunal. As just over one month has elapsed since then I further presume that the defendants have nothing to add to their Replies filed earlier.

The Particulars contain details of the plaintiff’s alleged exposures to asbestos. The details of the alleged exposures are not so precise as to be sufficient in detail to enable me to determine “a variable contribution” as provided for in clause 5(4) of the Order which provides:-

“(4)  If there is more than one defendant in either of Category 1 and Category 2, then the Contributions Assessor is to treat each defendant as equal in contribution to the percent share of that Category unless satisfied that a variable contribution ought apply.”

In the circumstances (including the delay which has already occurred and, required as I am, to assume that each defendant is liable), I have proceeded with the determination sought without seeking and/or awaiting amended or supplementary Replies.

Exposure to Asbestos
The plaintiff was born on 27 April 1939.

Between 1942 and 1953, he lived at 14 Neilson Street, Granville. While there he was exposed to asbestos when he hugged his father upon his return from work for Amaca and while his father was still wearing the clothes (“covered with asbestos dust and fibre”) which he had worn at work. The plaintiff alleges he was further exposed to asbestos during the construction of a driveway which was coated with asbestos sludge and slurry delivered in truck loads by Amaca. I assume 14 Neilson Street was in a residential area and that it was a normal suburban block. In the circumstances I further assume that such part of the construction of the driveway as involved the use of asbestos was of short duration. In 1942 the plaintiff was 3 years old and in 1953 he was 14 years old. Presumably his exposure to the driveway construction would have varied considerably depending on his age at the time the work was done.
Between 1953 and 1960, the plaintiff lived in a house at Meehan Street. His father was still working for Amaca and the plaintiff continued to inhale dust from his father’s clothes as described in the preceding paragraph. Also while at Meehan Street, the plaintiff was exposed to asbestos which was being used by him and others in the construction of the house. The Particulars do not specify whence came the asbestos products used in the construction. Even though his father continued to be employed by Amaca, it does not  follow that Amaca asbestos products were used in the construction. 
The foregoing alleged exposures to asbestos came about when the plaintiff hugged his father, during the coating of a driveway and while a house was being built. These events took place over a period when the plaintiff was aged between 3 years and 21 years. 
The need for a driveway suggests the use of a car. As a guesstimate this is more likely to have been closer to 1950 that to 1942. By about 1950, it may be that the hugging of his father may have been becoming less frequent and/or less intense. By then, however, the plaintiff was more likely to have been becoming more actively involved in such activities as driveway construction and in aspects of house construction.
Clearly in all of these activities there would have been some exposure to asbestos although it is not possible to make any determination of the nature or extent of that exposure. Although the hugging of his father and the driveway work exposed him to asbestos for which Amaca would be liable, there is no information that enables identification of the manufacturer of the asbestos used in the house construction.
All of the foregoing exposure(s) will hereinafter be referred to as “the home exposure”.

In 1954 the plaintiff commenced employment by James Dick where he remained employed for a period of 8 years until 1962. Initially he was an apprentice and later he became a carpenter. The plaintiff estimates “the exposure which occurred whilst I was employed by James Dick would have been in the order of 10% of my overall exposure relating to my employment”.

He goes on to say that during the time of his employment by James Dick he recalls “using asbestos cement sheeting in the form of Hardiflex sheeting as well as Tilux sheeting for bathrooms. I also used asbestos cement flat sheeting including Shadowline”. Of these products he says “As far as I can recall, the manufacturers were both James Hardie and Wunderlich”.
In 1962 the plaintiff’s employment by James Dick came to an end. His next employment was “in the carpentry section”  employed by James Hardie. He remained in that employment for 5 years until 1967. He says that during this employment he used products manufactured by James Hardie and that, as to his exposure to asbestos, he estimates “that my exposure whilst working at James Hardie factory would have made up at least 75% of my overall exposure in relation to my employment”.
After the James Hardie employment came a period of “approximately 2 years duration” when he worked as a maintenance carpenter employed by Amalgamated Wireless Valves being “from approximately 1967 to mid 1969”. Tahal is the relevant defendant for this period.
He says that he was exposed to asbestos nearly every day during this work and that the intensity of his exposure to asbestos was medium. He is not able to identify any manufacturer or supplier of the asbestos to which he was exposed.

His description of the work he was doing at the time he was exposed to asbestos during this employment is brief. He says “The pipes throughout the factory were lined with asbestos or lagged with asbestos. If the plumbers were working we would have to pull down the ceiling to get to the pipes. I didn’t do any of the lagging myself but I would take the lagging off to do the work that needed to be done. Other people would then come in and repair the lagging.”

In his employment at AWV the plaintiff estimates “that my overall exposure  …..  would have been in the order of 5% of my total exposure regarding my employment”.

Later in his Particulars the plaintiff says of the AWV work “My exposure to asbestos occurred when I was both working with asbestos-containing products and working in the vicinity of others who were working with asbestos-containing products”. I understand this description to be an amplification of what he had said about his involvement in the removal of lagging from pipes.

After the AWV employment, (in 1975) the plaintiff became self employed until August 2005 although his exposure to asbestos ceased “at some point in the mid 1980’s when Hardies stopped selling asbestos containing products”. One might think that there could be some sort of inference to be drawn from the mention of the cessation of sales of Hardies products and the cessation of his exposure to asbestos. Unfortunately, the plaintiff’s Particulars say nothing more on the subject and, accordingly, there is no basis upon which any inference can be drawn.
While self employed, he estimates that “his exposure to asbestos was consistent during this period however I would estimate that my overall exposure during that period would have been in the order of 10% in relation to my entire employment history”.

Categories of Defendants

Amaca and Seltsam each accept that it is a Category 1 defendant. Tahal asserts that it is a Category 2 defendant. While Amaca also accepts that Tahal is a Category 2 defendant, Seltsam asserts that Tahal is a Category 1 defendant.

The Reply filed by Tahal says that AWV was “a television manufacturer” and “a relatively medium sized company with about 5,500 employees”.

A contributions assessor is required to determine into which Category a defendant falls. Clause 5 of the Order (and Notes thereto) relevantly provides:-
“(2)  For the purposes of determining the apportionment, the Contributions Assessor is to determine into which of the two categories each defendant falls (except for any defendant that is to be excluded from the apportionment, as agreed by the defendants). The two categories are: 

(a)  Category 1 which includes all those corporations, authorities, and legal entities who engage in a business which relates to the period of exposure and which can be described as Miners, Manufacturers, Suppliers and/or Installers10 of asbestos or of products, plant and equipment which contained asbestos11, and

(b)  Category 2 which includes all other defendants. These would ordinarily be all corporations, authorities, and legal entities who engage in a business which relates to the period of exposure and which can be described as Users of asbestos or products, plant and equipment which contained asbestos, Occupiers of Premises which contained asbestos or where asbestos or products, plant and equipment which contained asbestos were situated or Employers of staff who in the course of, or as an incident to, their employment were exposed to asbestos.

Note.  

10
It is not intended to include retail shops or outlets within the meaning of the term Supplier in Category 1. Retail shops or outlets are included in Category 2. Similarly, it is not intended to include a user of asbestos products, such as a small building company, which uses bonded asbestos sheeting in building works.

11   For example, the category of installer would include the designer and manufacturer of particular plant or equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions.
(3)  If a defendant, in any particular case, falls within both categories (ie as an installer and employer of the claimant) then a separate share is to be calculated by the Contributions Assessor for the role of that defendant which falls within each category.”
The only description of the work carried out by the plaintiff is his own. That description, although brief, is to the effect that for the period of about 2 years while he was employed by AWV he worked as one of a number of people who were variously involved in removing and installing lagging. He was exposed to asbestos nearly every day.
According to the Reply filed by Tahal, AWV employed about 5,500 people.

It seems clear that AWV was an installer of asbestos. The plaintiff’s description of the circumstances of his employment by AWV (which had 5,500 employees) takes AWV outside the exception contemplated by Note 10 where it appears in clause 5(2)(a). Therefore, I determine that Tahal is a Category 1 defendant.
AWV was also the employer of the plaintiff. Clause 5(3) applies and I determine Tahal is also a Category 2 defendant.

A “Divisible Disease”

Clause 5(8) of the Order requires that “the independent Contributions Assessor” will first determine (on the basis of the papers) the existence of any separate periods of exposure”.
I determine separate periods of exposure as follows:-


[1]
The home exposure.


[2]
Exposure while employed by James Dick.


[3]
Exposure while employed by James Hardie.


[4]
Exposure while employed by AWV.


[5]
Exposure while self-employed.

As appropriate, each of these periods will hereinafter be mentioned or referred to by reference to these paragraph numbers.

Clause 5(8) then requires that:-

“A determination will then be made of what proportion to the whole, each separate period of exposure bears having regard to the number of such periods, the length of each such period, and the duration and intensity of exposure to asbestos within each period. The Contributions Assessor is to treat each separate period as equal in contribution to the disease unless satisfied that a variable weighting ought apply.”
Period [1] spans the years 1942 – 1960. In respect of period [1], I am unable to make any meaningful determination of the duration and/or intensity of the various exposures. In all the circumstances there is not sufficient material upon which to make any logically supportable determination. In addition the plaintiff’s descriptions of the home exposure, when compared to the descriptions of exposures during periods {2} – {5] lead me to the conclusion that the exposure during period {1} ought be determined to be immaterial and I so determine.

As to the exposures during periods [2] – [5], I am of the opinion that the plaintiff’s own estimates are the best indication available to me of the various percentages of his exposure to asbestos. It seems to me that to accept the plaintiff’s estimates is the best method I can adopt to have “regard to the number of such periods, the length of each such period, and the duration of and intensity of exposure within each period”. Clause 5(8) requires that I treat “each separate period as equal in contribution to the disease unless satisfied that a variable weighting ought apply”. It follows from my acceptance of the plaintiff’s estimates that I am satisfied that a variable weighting out apply.

For reasons which are explained later, this acceptance does not lead to an obvious result. 

Index Periods and Standard Presumptions

The plaintiff’s exposure to asbestos commenced before 1 January 1961 which is the date upon which Index Period A (see Clause 5(1) of the Order) ends. 

The first 6 years of period [2] are within Index Period A.
Index Period B commences on 1 January 1961 and ends on 31 December 1978. Index Period B covers the last 2 years of period {2], all of period [3], all of period [4} and the first 3 years of period [5]. 
The remaining 7 years of period [5] come within Index Period C.
According to the plaintiff’s estimate, 10% of his employment related exposure occurred during the 8 years of period [2]. This calculates out at (10% / 8 years) 1.25% per year.

On this basis, 7.5% (being 6 years x 1.25%) of his employment related exposure occurred during Index Period A. 
Clause 5(4) of the Order requires that I treat each of Amaca and Seltsam “as equal in contribution to the percentage share of that Category unless satisfied that a variable contribution ought apply”. I am not satisfied that a variable contribution ought apply. Accordingly I determine that Amaca and Seltsam ought each be liable for (7.5% / 2) 3.75% in respect of Index Period A.
Index Period B encompasses the last 2 years of period [2] (2 years x 1.25%; being 2.5%), all of period [3] (plaintiff’s estimate of exposure being 75%), all of period [4} (plaintiff’s estimate of exposure being 5%) and the first 3 years of period [5] (see later). 

Clause 5(3) requires that “a separate share be calculated where a defendant is both a Category 1 and a Category 2 defendant. The plaintiff’s estimate is that 5% of his employment related exposure to asbestos occurred during period [4]. Calculating a separate share for the one entity which is both a Category 1 defendant and a Category 2 defendant seems to me to mean, in the present case, that at the same time as the plaintiff was exposed to the 5% by the installer, he was also being exposed to the 5% by his employer. In other words, the installer and the employer being the same entity is liable for exposures in both capacities for a total liability of 10%.
In Index Period B, the standard presumptions provide for a ratio between a Category 1 defendant and a Category 2 defendant of 65%:35%. In the circumstances I see no reason to vary the standard presumptions and determine Tahal to be 6.5% liable in its capacity as a Category 1 defendant and 3.5% liable in its Category 2 defendant’s capacity.
The determination that Tahal is liable in both Categories makes the calculation of the percentage liabilities of the other defendants complicated. The result of the determination is that Tahal is liable for 10% of liability rather than 5%. In order to make the calculation of the liabilities of the other defendants easier, I will make calculations as if the plaintiff’s estimates are to be accepted at face value. Having made those calculations, I will then give credit to the other defendants in respect of the additional 5% for which Tahal has been determined to be  liable.
On the same basis as the calculation and reasoning for Index Period A, I would determine Amaca and Seltsam liable for 1.25% each in respect of the 2 years of period [2] which fall in Index period B.

Period [3], on the plaintiff’s estimate, accounts for 75% of his exposure.

Period [4] has already been mentioned.

Period [5] is a period which commences in Index Period B and concludes in Index Period C. Period [5] is estimated to account for 10% of the plaintiff’s employment related exposure. As period [5] covers 10 years, liability for each year would be 1% of the liability for exposure for the whole period.

Of the 10 years encompassing period [5], 3 years fall in Index period B and 7 years fall in Index Period C. 
Of the 3% and 7% so calculated, (on the same basis as the percentage calculations made for Index Period A) I would determine Amaca and Seltsam each be equally liable; ie 1.5% each in Index Period B and 3.5% each for Index Period C.
Conclusion
If this determination were to be made taking the plaintiff’s estimates at face value, my calculations would have resulted in a determination that Amaca would bear [3.75 + 1.25 + 75 + 1.5 + 3.5] 85% of the liability, Seltsam [3.75 + 1.25 + 1.5 + 3.5] 10% and Tahal 5%.
However, as I have determined that Tahal is liable for 10%, there remains 5% to be credited to Amaca and Seltsam for Index Period B. Prior to the giving of any credit for Index Period B Amaca would have been liable for [1.25 + 75 + 1.5] 77.75% for that Index Period and Seltsam would have been liable for [1.25 + 1.5] 2.25% for the same Index Period. Although not accurately according to the obvious ratio, I will deduct 4.75% from the Amaca liability and 0.25% from the Seltsam liability.

Accordingly my determination is that Amaca is [85 – 4.75] 80.25% liable, Seltsam is [10 – 0.25] 9.75% liable and Tahal is 10% liable.
I appoint Amaca single claims manager.
Dated: 12th May 2009

Peter O'Connor

Contributions Assessor
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