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CONTRIBUTIONS ASSESSMENT

DETERMINATION

1. By letter dated 7 April 2010 I was appointed the Contributions Assessor by the Registrar pursuant to provisions of the Dust Diseases Tribunal Regulation 2007 (NSW) (the Regulations).  The Registrar requested that I also appoint a Single Claims Manager in accordance with Cl 61(3)(b) of the Regulations.

2. The plaintiff is Graham James Stevens (Mr Stevens).  He sues Cockatoo Dockyards Pty Ltd (Codock), Comcare, Eraring Energy (Eraring), CS Energy Ltd (CS Energy) and the State of Queensland.  Eraring has filed a cross claim joining Rolls-Royce Australia Ltd (Rolls Royce), Amaca Pty Ltd (Amaca) and Wallaby Grip Ltd (WGL).  Codock has cross claimed against WGL.

3. The determination is to be made by me on the papers, on the assumption that the each of the parties joined as defendants or cross-defendants is liable, and applying the standard presumptions prescribed in the Dust Diseases Tribunal (Standard presumptions – Apportionment) Order 2007 (the Standard Presumptions).

Mr Stevens' History of Exposure

4. Mr Stevens alleges that he suffers from asbestosis, asbestos related pleural disease and pleural plaques.

5. Mr Stevens alleges that he was exposed to asbestos in the workplace in the period 1947 to 1991 with various employers.  

6. The plaintiff’s Amended Statement of Particulars sets out in significant detail his history of exposure in each period of employment.  I propose to extract for the purposes of this determination the most salient matters.  

7. Mr Stevens was employed by Codock from 1947 – 1953.  He started as a messenger boy and storeman and filled that role for about 12 months.  He worked in the vicinity of tradesmen who worked with asbestos and was exposed every day for an hour or two but the intensity of exposure was low.  He started an apprenticeship in 1948 at the age of 16 as a fitter and machinist.  He worked inside the machine shop and says he was treated much the same as a tradesman.  20% of his work was on Royal Australian Navy Vessels (including HMAS Voyager).  Mr Stevens recalls his exposure as an apprentice was longer and of greater intensity because he worked in the vicinity of other tradesmen who worked with asbestos materials.  His intensity of exposure in the latter period was medium to high.  He says he personally handled asbestos at Codock from time to time.

8. The asbestos products he was exposed to were slurry, cloth, rope, half pipe sections, mats, blankets and packing.

9. He recalls that it was difficult to escape exposure to asbestos in this period.  He estimates that 40% of his total exposure to lifetime asbestos occurred in this period of employment given that exposure occurred almost every working day for seven years.  He believes 20% “of that exposure” occurred on RAN vessels.

10. Mr Stevens was next employed at the New South Wales Electricity Commission from 1957 to 1965.  He worked as a plant operator at the Wallerawang Power Station.  Mr Stevens was an inspector during the construction phase of the power station and so regularly toured the facility while workmen (laggers) applied asbestos to boilers, turbines, auxiliary equipment and associated pipework.  He believes he inhaled significant amounts of asbestos while carrying out his inspections.  He worked for a period at Brookvale Power Station but any exposure was negligible.

11. He recalls he was exposed at a medium to high level but that decreased over time.  He estimates that the period of employment at Wallerawang constituted 30% of his lifetime exposure to asbestos.  

12. He cannot recall asbestos products by name which were used at the power station.

13. Mr Stevens’ next exposure was as an employee of Capriconia Electricity Board from 1965 – 1966 where he worked as a shift supervisor at the Callide Power Station.  The power station was under construction and he was again involved in inspecting the facilities whilst under construction.  His exposure occurred mostly whilst being in the vicinity of laggers.  

14. He believes he was exposed on a daily basis at the power station and the intensity of exposure was similar to Wallerawang.  

15. He estimates that his exposure in this role was about 5% of his lifetime exposure.  He can’t recall the trade names of the asbestos products he was exposed to.

16. Mr Stevens then worked for the Queensland Government in the Department of Machinery from 1966 to 1989.

17. He inspected boilers around Queensland.  He inspected the inside of the boilers as well as the drum and outside.  He had to crawl over asbestos insulation on the boilers during his inspections and inhaled asbestos dust as a result.

18. His role changed in 1980 when he took on an administrative role.  This involved almost no asbestos exposure.  On rare occasions he did visit sites or supervise other inspectors and had some limited exposure.

19. Exposure to asbestos occurred every time he did an inspection but he acknowledges that the role involved a lot of travelling so he was not exposed every day.  The intensity of his exposure was less than at the power stations and Codock but the length of exposure was greater (at least for the first 14 years).  He estimates, taking into account the administrative period of work, his lifetime exposure in this role was approximately 20%.

20. In the period 1953 – 1955 Mr Stevens worked in the Merchant Navy doing maintenance and operational work.  He estimates 5% of his lifetime exposure occurred in this period. 

21. Mr Stevens is a lifetime non-smoker.

The Defendants’ Replies 

22. The defendants have each filed a reply.  Some of them are very lengthy and detailed.  I have considered each one closely and extract below the salient material.

Codock

23. Codock admits that it employed Mr Stevens from 28 January 1947 to 6 August 1953 as, variously, a store boy, apprentice and fitter and turner.

24. Codock submits that, to the extent that Mr Stevens was exposed to asbestos, most of that exposure would have occurred on RAN vessels. It says that as a store boy he would not have worked around tradesmen working with his asbestos.  Codock also strongly disputes Mr Stevens’ recollection of his exposure to asbestos.  It says that demarcation in the workplace and the strict separation of roles meant that he was not likely to have been exposed to asbestos to the degree or intensity that he alleges. 

25. The ultimate submission is that Mr Stevens was unreliable in providing his estimate as to exposure to asbestos and “cannot be accepted even in applying the standard presumptions for the purposes of the contributions assessment”. 

26. Codock submits that the parties should be placed into the following categories:

Category 1
WGL

Category 1
Codock, Comcare, Eraring, CS Energy and Queensland 

27. Codock submits that it did not have actual knowledge of the dangers of asbestos at the time relevant to it.  Further, Codock submits that the Commonwealth should be liable for 80% of any Category 2 liability attributable to the claimant’s exposure to asbestos in the relevant period.  It does so on the basis that it had knowledge of the risks of exposure to asbestos.  It then submits that WGL should be liable for 75% of any exposure attributable to the claimant at the Dockyard: citing SRA (NSW) v Wallaby Grip Ltd [1999] NSWDDT 12.

28. Codock submits that the exposure of 5% whilst employed in the Merchant Navy is too low when considered in the context of the discussion as to exposure he gave to Dr Allen.  The Doctor’s report states that Mr Stevens had “quite a lot of asbestos exposure”.  The description is not specific as to the intensity or duration of that exposure.  I think it is possible that Mr Stevens had a lot of exposure without that exposure necessarily being intense or of long standing.  I do not propose to adjust the percentage of lifetime exposure attributed to the Merchant Navy by Mr Stevens.

29. Codock also submits that the period attributed to Eraring should be increased from 30 to 35% based on an analysis of Mr Stevens' description of his exposure.  Similarly it submits that the period attributable to the Queensland should be increased from 20% to 35%.  It does so on the basis that Mr Stevens recollection of his exposure in that role (as against Codock) “cannot be accepted”.  

30. In a submission I did not easily follow the amount that Codock suggests that the other defendants’ liability should be increased was subtracted from its liability.  I cannot accept that reasoning.  Codock has no knowledge of the circumstances of Mr Stevens’ exposure at Eraring or with Queensland.  Only Mr Stevens can know.  It would be dangerous in my view to reduce Codock’s liability based on a comparative analysis of the language of exposure rather than by reference to Mr Stevens’ experience and recollection.  Of course, with more evidence and the benefit of cross-examination a trial judge may be in a position to do so.  I do not have the forensic benefit of those further inquiries.

31. I do not propose to amend the proportions attributed to each defendant by Mr Stevens.     

Comcare

32. Comcare exposure to liability arises from Mr Stevens’ exposure to asbestos on the RAN vessels at Codock. 

33. It admits that it controlled the vessel HMAS Voyager but otherwise denies any basis for liability.  It is otherwise, making further inquiries.

34. Comcare suggests the defendants be categorised as follows:

Category 1
WGL

Category 2
Codock, Comcare, Eraring, CS Energy and Queensland

35. It submits that there should not be a variation of the Standard Presumptions.

36. It will be recalled that Mr Stevens estimated that his exposure on RAN vessels comprised 20% of the 40% attributed to Codock.  Comcare submits that the liabilities should be apportioned in respect of that 40% as follows:

WGL

75%

Codock
20%

Comcare
5%

Eraring 

37. Eraring admits that it employed Mr Stevens at Wallerawang from 7 January 1957 to 2 April 1965 only.  It also admits that it (through its predecessor in title) occupied and controlled the Wallerawang Power Station.

38. Eraring submitted that the parties should be categorised as follows:

Category 1
Rolls Royce, Amaca, WGL

Category 2
Eraring, Rolls Royce 

39. Eraring submits that Rolls Royce should be placed into both categories 1 and 2 because it was responsible for the construction and installation of the boilers at the power station.  It submits further that Rolls-Royce was an occupier at the time of Mr Stevens’ employment.

40. Eraring submits that it should only be attributed constructive knowledge of the dangers of asbestos prior to 31 December 1969.  It refers in that regard to a series of decisions of the DDT.  It takes particular issue with the decision of Judge Johns in the matter of Nicholls where knowledge was attributed to its predecessor in the mid 1950s.

41. Eraring submits that Amaca’s apportioned amount should be increased.  I think the apportionment takes account of the level of knowledge and conduct of category 1 defendants so am not inclined to increase the apportion to Amaca on the facts of this case.

42. As to the 30% attributed for this period Eraring submits that the liability should be apportioned as follows:

Rolls Royce

11.5%

Amaca


7%

WGL


7%

Eraring


4.5%


 

CS Energy

43. CS Energy says that it does not know and cannot admit that it employed Mr Stevens in the period 1965 to 1966.  Of course, for the purposes of the apportionment determination I am obliged to assume that CS Energy is liable: Regulations Cl 49(4).  Its submission that it should be apportioned no liability is rejected.

44. CS Energy has not filed a cross claim.

45. CS Energy does not propose that the apportionments should be varied.

Queensland

46. Queensland was unable to verify that it employed Mr Stevens as alleged.  It notes in its submissions that the claimant had not identified the sites at which he is alleged to have been exposed during his employment with it.

47. Queensland says the parties should be categorised as follows

Category 1
WGL

Category 2 
Codock, Comcare, Eraring, CS Energy and Queensland

48. Queensland does not suggest that the standard presumptions should be varied.

WGL

49. WGL is a defendant to both cross claims.  It filed a single Reply to both cross claims

50. WGL notes that no product is identified by the plaintiff by trade name.  It admits that it manufactured products which used asbestos including cloth, rope, blankets/mats and packing between 1947 and September 1966.

51. WGL submits that Codock should be designated as both an employer and occupier of the dockyards.

52. In support of the contention that Codock was an installer Wallaby Grip annexes to its Reply a copy of the transcript of evidence of Robert Stanley-Turner who was employed between 1948 and 1953 at Codock as an apprentice fitter and turner.    Mr Stanley-Turner agreed with the proposition that there were specialist laggers at Codock (transcript p 9 l 13).  The only other exchange Wallaby Grip points to is the following (Transcript p 22 line 46):

Q:
So there weren’t gangs of people from outside organisations doing sub-contracts-

A:
The contractors doing – no...
53. As to the Wallerawang Power Station WGL submits that Eraring should be placed into category 1 and category 2 on the basis that it was an occupier and installer.

54. WGL submits that Rolls Royce and Amaca should be placed into category 1.

55. WGL submits that the Standard Presumptions should be varied as against Codock on the basis that it was a large and sophisticated entity and that its parent company should have informed it of the dangers of occupational exposure to asbestos:  Browne v Cockatoo Dockyard Pty Ltd [1999] NSWDDT 22 at [22].  

56. WGL submits that, based on its Standard List of Documents, Eraring should be fixed with actual knowledge of the dangers of asbestos from February 1964.  It also rejects Eraring’s contention that the findings on knowledge by Judge Walker in Eraring Energy v SC Cheadle Hulme Ltd [2004] NSWDDT 2 should be followed in this case.

57. The Standard Presumptions should also be varied against both Eraring and Cockatoo on the basis that they owed Mr Stevens a non-delegable duty of care to provide a safe system of work.  As employers they alone had control over Mr Stevens.

58. WGL gives detailed calculations as to the apportionment it is on risk.  I will not recapitulate those here but the final calculations, taking into account the variations, proposed is as follows:

	Party
	Calculation
	Final Apportionment

	Codock
	12% + 14%
	26%

	WGL
	8%+ 1% + 1%
	10%

	Eraring
	6.75% + 8.25%
	15%

	Rolls Royce
	3.625% + 2.875%
	6.5%

	Amaca 
	3.625% + 2.875%
	6.5%

	Comcare
	6%
	6%

	CS Energy
	5%
	5%

	Queensland
	20%
	20%

	TOTAL
	
	95%


Amaca

59. Amaca does not admit that Mr Stevens suffers from the injuries alleged.

60. As to the allegations against it as a cross defendant Amaca submits that there are no allegations made by Mr Stevens which identify its product by name or description.  It specifically denies ever manufacturing asbestos cloth, rope, mats, blankets or packing.  

61. Amaca submits that the parties should be categorised as follows:

Category 1
Amaca, WGL, Eraring, Rolls Royce   

Category 2
Rolls Royce, Eraring 

62. Eraring and Rolls Royce should be placed in both categories as they had control over the installation of asbestos where Mr Stevens was exposed.  It further submits that the category 2 defendants should be fixed with actual knowledge of the dangers of asbestos exposure by reference to the size and sophistication of those entities. 

63. In respect of the Wallerawang period (30%) Amaca submits that the apportionments should be allocated as follows:

Eraring 

9.75%

Rolls Royce
9.75%

WGL

5.25% 

Amaca

5.25%

ROLLS ROYCE 

64. In its reply Rolls Royce joined in the submissions of Eraring regarding diagnosis.

65. Rolls Royce rejects the contention that it was an occupier of the Wallerawang Power Station during the period that its products were installed at the site.  Rolls Royce denies that it was at the site after November 1962.  

66. Rolls Royce says that Eraring was intimately involved in the design and construction of the Wallerawang Power Station and for that reason it should be placed into both categories 1 and 2.  It contends that it should be placed into category 1 with both WGL and Amaca.  It rejects the proposition that it should fall into both category 1 and category 2.

67. Rolls Royce submits that if I am not minded to put Eraring in both category 1 and category 2 then I should increase its liability as a category 2 defendant.  It does so on the basis that the design and construction of the Wallerawang Power Station was a massive project requiring significant financial and engineering resources.  The Electricity Commission had a strong relationship with entities that had knowledge of the dangers of asbestos at the time of the construction of the power station.

68. Rolls Royce suggests that the Standard Presumptions should be varied as against Eraring.  It gives calculations based on varying scenarios.   

Factual considerations

69. Having regard to Clause 3 of the Standard Presumptions the following factual considerations are noted by me:

(a) Mr Stevens suffers from divisible conditions (asbestosis and/or arpd).

(b) His exposure to asbestos occurred in the period 1947 to about 1990.

(c) The heaviest exposure occurred between 1947 and 1980.  After 1980 there was intermittent low level exposure. 

(d) The lag time between his exposure and diagnosis is sufficient for the exposure to be causative of the injury.

(e) None of the defendants or cross-defendants in their capacity as employers, occupiers or suppliers of asbestos product took any steps to minimise the risks of Mr Steven’s exposure to asbestos. 

70. Applying Mr Steven’s estimate of his lifetime exposure in each of his roles the bare apportionments are as follows:

	Period
	Employer
	Cross Defendants
	% Estimate

	1947 - 1953
	Cockatoo
	WGL
	40% (including 20% on RAN vessels)

	1953 – 1955
	Merchant Navy
	
	5%

	1957 – 1965
	Eraring
	Rolls Royce

WGL

Amaca
	30%

	1965 – 1966
	CS Energy
	
	5%

	1966 - 1989
	Queensland
	
	20%

	Total
	
	
	100%


I accept Mr Stevens’ estimates of his lifetime exposure in each period of employment and do not propose to adjust them as between the defendants.

Categorising the parties

71. I place the parties into the following categories:

Category 1
Amaca, WGL, Rolls Royce

Category 2
Codock, Comcare, Eraring, CS Energy and Queensland

72. It is apparent from those categories that I do not put any party into both category 1 and category 2.  Specifically I am not satisfied that either Eraring or Codock were installers of asbestos products for the purposes of Cl 5(2) of the Standard Presumptions.  Nor am I satisfied that Rolls Royce was an occupier of the premises at Wallerawang Power Station.    

Varying the Standard Presumptions

73. I accept that Codock was a large and sophisticated employer but against that it must be said that Mr Stevens’ employment was in the period 1947 – 1953, a period when the knowledge of the dangers of asbestos were not well developed.  In the circumstances of this case I do not propose to vary the Standard Presumptions against it.  

74. In respect of the period of employment with Eraring whether or not it had actual knowledge of the dangers of asbestos is the subject of many decisions in the Dust Diseases Tribunal.  Some attribute knowledge to before 1965 and some after 1965.  I do not propose to vary the Standard Presumptions against it.  Similarly, the argument that Eraring was a large and sophisticated employer and so should have its liability increased required close consideration.  The submission that an entity is large and sophisticated must be weighed against when the exposure occurred.  It seems to me that where the exposure was heaviest in the 1950s (decreasing as the facility was closer to completion in the 1960s) satisfies me that the Standard Presumptions should not be varied against it.

Calculation for the Codock period

75. All of the exposure occurred in period A.  Mr Stevens said, and I accept, that 20% of his exposure in the Codock period was on RAN vessels.  I have found the calculations for this period and particularly of Comcare’s liability difficult. 

76. Considering the parties respective replies Codock says that it should be liable for 0.75% of Mr Stevens’ total exposure, Comcare says it should be liable for 0.7% and WGL 8%. For a period that is ascribed 40% of his lifetime exposure that leaves 30.55% unallocated.

77.  Assuming 20% of the period is attributable to RAN vessels and that exposure included exposure to WGL’s products I calculate the liabilities as follows:

WGL (Category 1)
75% x 40% = 30%

Comcare (Category 2)
20% x 40%x 25% = 2%

Codock (Category 2)
80% x 40% x 25% = 8%

Calculation of the Wallerawang period

78. The Wallerawang Power Station period comprises 30% of Mr Stevens’ lifetime exposure.  The exposure was from January 1957 to 2 April 1965 (100 months) spanning periods A and B of the Standard Presumptions. January 1957 to January 1961 is 48 months or approximately 48% of the Wallerawang period.  Period B comprises 52% of the Wallerawang period.

Period A

	Party
	Category
	Calculation
	Total

	Eraring
	2
	25% x 30% x 48%
	3.6%

	Rolls Royce
	1
	1/3(75%x30%x48%)
	3.6%

	WGL
	1
	1/3(75%x30%x48%)
	3.6%

	Amaca
	1
	1/3(75%x30%x48%)
	3.6%

	Total
	
	
	14.4%


Period B

	Party
	Category
	Calculation
	Total

	Eraring
	2
	25% x 30% x 52%
	3.9%

	Rolls Royce
	1
	1/3(75%x30%x52%)
	3.9%

	WGL
	1
	1/3(75%x30%x52%)
	3.9%

	Amaca
	1
	1/3(75%x30%x52%)
	3.9%

	Total
	
	
	15.6%


Final Apportionment

	Party
	Calculation
	Final Apportionment

	Codock
	8%
	8%

	WGL
	3.9%+ 3.6% + 30%
	37.5%

	Eraring
	3.9% + 3.6%
	7.5%

	Rolls Royce
	3.9% + 3.6%
	7.5%

	Amaca 
	3.9% + 3.6%
	7.5%

	Comcare
	2%
	2%

	CS Energy
	5%
	5%

	Queensland
	20%
	20%

	TOTAL
	
	95%


79. There is 5% that is attributable to the Merchant Navy period.

80. I have been asked to appoint a Single Claims Manager.  No defendant has a 50% share so there is no primary defendant.  Both WGL and Queensland have an apportioned share of at least 15%.  Applying Reg 61(5) of the Regulations I nominate WGL as the Single Claims Manager. 

………………………………………………..

David Jay

Contributions Assessor 

19 March 2010
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