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CONTRIBUTIONS ASSESSMENT
DETERMINATION

1. By letter dated 13 May 2011 the Acting Registrar of the Dust Diseases Tribunal appointed me Contributions Assessor pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.

2. In accordance with clause 49(4) of the Dust Diseases Tribunal Regulation 2007, I make my determination on the basis that the First Defendant, BHP Billiton Ltd (“BHP”), the Second Defendant, RESI Corporation (“RESI”), the Third Defendant, Delta Electricity (“DE”), the Fourth Defendant, Macquarie Generation (“MG”) and the Fifth Defendant, Power Technologies Pty Ltd (“PT”) are liable and having regard solely to the following documents:

(a) Plaintiff’s Statement of Particulars filed 13 December 2010 
(b) First Defendant’s Reply filed 14 March 2011
(c) Second Defendant’s Reply filed 14 February 2011
(d) Third Defendant’s Reply filed 11 March 2011

(e) Fourth Defendant’s Reply filed 11 March 2011

(f) Fifth Defendant’s Reply filed 15 March 2011

(g) Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007

EXPOSURE
The Plaintiff
3. The plaintiff alleges that the Late Mr Staples was exposed to asbestos during 5 periods of employment.  These periods are: 
(a) 1953 - 1959 - whilst employed by BHP

(b) 1959 - 1960 - whilst employed by Riley Dodds Australia (“Riley Dodds”)
(c) 1960 - 1967 - whilst employed by Internal Combustion Australia Ltd (“ICAL”)
(d) 1967 - 1969 - whilst employed by Marcolin Pty Ltd (“Marcolin”)

(e) 1969 - 1974 - whilst employed by Rico Pty Ltd  (“Rico”)
4. The period of employment with BHP lasted from 1953 – 1959 which I allow as 6 years. The plaintiff alleges that Mr Staples commenced a boilermaker apprenticeship with BHP on 5 January 1953 and completed that apprenticeship on 24 January 1958.  He continued working for BHP as a boilermaker for a further year to 1959.  It is alleged that Mr Staples worked at BHP’s steelworks and shipyard at Whyalla in South Australia. The Plaintiff refers to these sites collectively as “Whyalla”. 
5. It is alleged that while working in the steelworks at the Town Shop Mr Staples was exposed to asbestos when he was repairing steam pipes from locomotives and handled and removed lagging together with the fitters. The lagging comprised asbestos slurry composition and asbestos rope. It is alleged that Mr Staples was also exposed whilst working with welding equipment or heating torches when he used asbestos blankets, gloves and aprons to protect himself from the heat. It is alleged he was also exposed when he used asbestos blankets, gloves and aprons while working at the Plate and Bar Shop and at the Loading Jetty and other parts of the Whyalla site.
6. The plaintiff alleges that Mr Staples was also exposed while working on refits of various vessels.  It is alleged that Mr Staples was part of a team of workers that stripped the old boilers and engines and installed new boilers, engines and pipes and was also otherwise present on ships when this work was being done.  It is alleged that asbestos installation including asbestos rope, asbestos slurry composition and asbestos pre-formed sections would be placed around the boilers and pipes and strapped in place.  It is alleged that Mr Staples would be exposed to asbestos when this asbestos installation was stripped off both when he was stripping the asbestos lagging off and when others were doing it in his presence.  It is alleged that he was further exposed when he and other workers installed new boilers, engines and pipes.  Mr Staples and other workers would apply asbestos lagging to the new boilers and pipes in the engine rooms.  The lagging was asbestos slurry, asbestos rope and asbestos pre-formed sections.  
7. 
The plaintiff alleges that Mr Staples continued working with BHP at Whyalla after he completed his apprenticeship and that he continued to be exposed to asbestos from the insulation in ships’ engine rooms as well as from asbestos blankets, gloves and aprons as previously described.   
8. 
I understand that BHP is the only Defendant joined in respect of the alleged exposure during the employment at BHP.  
9. 
The period of employment with Riley Dodds lasted “for a few months” in 1959 – 1960. The plaintiff was employed as a full time boilermaker in the power industry. The plaintiff alleges that he worked on the construction of “B” station at the Thomas Playford Power Station at Port Augusta in South Australia.   
10. The plaintiff alleges that whilst employed by Riley Dodds the plaintiff was exposed to asbestos from asbestos containing insulation being asbestos slurry, rope and pre-formed pipe sections being used by laggers working all around him and above him. The plaintiff allegesthat Mr Staples would be exposed to the asbestos dust as the laggers prepared and applied the insulation.  The plaintiff also alleges that Mr Staples was exposesd to asbestos whilst using asbestos welding blankets at the Thomas Playford Power Station.  
11. I understand that RESI is joined as the occupier of the Thomas Playford Power Station and that it is the only Defendant joined in respect of the alleged exposure during the employment with Riley Dodds.

12. The period of employment with ICAL runs from 1960 – 1967, which I allow as 7 years. The plaintiff alleges that Mr Staples was employed as a full time boilermaker in the power industry working at various locations in New South Wales.  The only locations identified by the plaintiff are the Vales Point Power Station and the Munmorah Power Station.  
13. The plaintiff alleges that Mr Staples was constantly exposed to asbestos from lagging work going on around him as in the same manner he had been at the Thomas Playford Power Station. The plaintiff further alleges that Mr Staples used asbestos welding blankets and “similar heat protection equipment” and from which he was exposed to asbestos dust.  The plaintiff also alleges that Mr Staples was exposed to asbestos from using asbestos sheet which was wrapped around welded boiler tubes and which he had to cut and handle when he did that work. 

14. I understand that DE is joined as the occupier of both the Vales Point and Munmorah Power Stations and that PT, the present identity of ICAL, is joined as the employer. They are the only Defendants joined in respect of the alleged exposure during the employment with ICAL.

15. The period of employment with Marcolin runs from 1967 - 1969, which I allow as 2 years.  The plaintiff alleges that Mr Staples was employed as a full time boilermaker in the power industry working at various locations. The plaintiff alleges that Marcolin was sub contracted to PT at the Munmorah and Liddell Power Stations and that Mr Staples was exposed to asbestos during his work at these power stations in the same manner as he had been when employed by ICAL.  
16. The plaintiff also alleges that Mr Staples worked at other sites apart from the Munmorah and Liddell Power Stations.  It is alleged that he worked over shorter periods at the Altona Oil refinery in Melbourne, an aluminium plant at Bells Bay in Tasmania and at a power station at Bougainville in Papua New Guinea. 
17. I understand that DE is joined as the occupier of the Munmorah Power Station and that MG is joined as the occupier of the Liddell Power Station. They are the only Defendants joined in respect of the alleged exposure during the employment with Marcolin. I understand that no allegation is made against any of the Defendants in respect of any exposure at any other sites.
18. The period of employment with Rico runs from 1969 - 1974, which I allow as 5 years. The plaintiff alleges that Mr Staples was employed as a full time boilermaker in the power industry working at Liddell Power Station, Wallerawang Power Station and Collinsville Power Station in Queensland. 

19. The plaintiff alleges that Mr Staples was exposed to asbestos “in a similar way as he had been in the past”.  I understand this refers to the exposure alleged at Thomas Playford Power Station and whilst employed by ICAL and Marcolin.  The exposure is alleged to have occurred at least in part when Rico was a sub contactor to ICAL.
20. I understand that DE is joined as the occupier of the Wallerawang Power Station and that MG is joined as the occupier of the Liddell Power Station. They are the only Defendants joined in respect of the alleged exposure during the employment with Rico. I understand that no allegation is made against any of the Defendants in respect of any exposure at Collinsville Power Station.
BHP
21. 
BHP states that it does not know if it employed Mr Staples. It does not know if it occupied the premises at which it is alleged he was exposed to asbestos.  It does not know that Mr Staples was exposed to asbestos in the course of employment.  It does not know the circumstances in which exposure occurred, the intensity and duration of exposure or the products to which Mr Staples was exposed.  It does not admit that it knew or ought to have known that exposure to asbestos gave rise to a risk of injury.  It admits that it owed a duty of care to Mr Staples as an employer.  It states that it did discharge the common law duty to the standard of a reasonable person.  It does not admit that it owed a statutory duty to Mr Staples as employer.  It does not admit that it failed to discharge a statutory duty.  It does not admit that a breach of duty was the cause of the alleged asbestos related injury.  It does not admit that its conduct as alleged by the plaintiff is a cause the asbestos related injury alleged by the Plaintiff.  In particular it does not admit that Mr Staples’ exposure, if any, while employed by BHP was sufficient to have caused injury.  
22. BHP alleges that it will be relying on other defences which I do not consider material for the purposes of this determination.  

RESI
23. 
RESI states that it was the occupier of the Thomas Playford Power Station in Port Augusta, South Australia and that it occupied or controlled the premises except for such period as contractors took over the occupation and control to perform certain works.  It does not know that it occupied the premises for the whole of the period during which exposure is alleged to have occurred.  It does not know that Mr Staples was exposed to asbestos at the Playford Power Station.  It does not know the circumstances in which the alleged exposure occurred, the intensity and duration of the alleged exposure or the products to which it is alleged Mr Staples was exposed.  It does not admit that it knew or ought to have known that exposure to asbestos gave rise to a risk of injury.  It says that if Mr Staples was exposed as alleged then the nature of his duties were such that “any exposure to asbestos dust and fibre was intermittent and minimal and in any event insufficient cause the deceased to suffer injury as alleged or at all”.  It does not admit that it owed a common law duty of care as an occupier.  It says that it did discharge a common law duty to the standard of a reasonable person.  It says “that it maintained safe premises… and… that it took all necessary steps that were appropriate and consistent within industry standards applicable in Australia at the relevant time”.  It does not admit that it owed a statutory duty as occupier or otherwise.  It does not admit that a breach of duty is a cause of Mr Staples’ alleged asbestos related injury.  It does not admit that the conduct alleged by the plaintiff to have been engaged in by RESI as occupier was a cause of the asbestos related injury allegedly suffered by Mr Staples.  RESI repeats its statement that any exposure would have been intermittent to minimal and says that it “took all reasonably safety precautions for the protection of persons present…consistent with the standards applicable in Australia in relation to exposure to asbestos at the time”.  
24. RESI alleges that it will be relying on other defences which I do not consider material for the purposes of this determination. 

Delta Electricity 
25. DE states that the only locations for which it is joined are the Vales Point, Munmorah and Wallerawang Power Stations. It admits that its predecessor in title owned and occupied these Power Stations in the period alleged.  However, it submits that it was not the sole party in occupation/control of the respective Power Stations.  During various periods including periods of Mr Staples employment, construction sites at the Power Stations were occupied and controlled by contractors and sub contractors including PT and another contractor, Alstom Australia Limited.  It alleges that PT and Alstom Australia Limited had their own site offices, resident engineers and supervisors and controlled their own staff, sub contractors and work practices within their construction sites.  It does not know and can not admit that Mr Staples worked at Vales Point, Munmorah or Wallerawang Power Stations as alleged.  It admits that its predecessor had constructive knowledge before 31 December 1969 that exposure asbestos gave rise to a risk of personal injury.  It only had actual knowledge of the dangers of blue asbestos from 1 January 1970 and actual knowledge of the dangers of asbestos generally from 25 November 1974.  It notes that no evidence has been served supporting the allegations that Mr Staples worked at Vales Point, Munmorah or Wallerawang Power Stations as alleged.  Should that be proven, it admits that it owed Mr Staples of common law duty of care as occupier.  It says its predecessor implemented procedures to prevent injury to persons such as Mr Staples including general cleaning of ventilation measures.  It does not admit that it owed a statutory duty to Mr Staples as an occupier unless it is established that he is actually employed at the Power Stations as alleged.  It does not admit that its breach of duty is the cause of the alleged asbestos related injury.  It admits that the conduct alleged by it is a cause of the asbestos injuries sustained by Mr Staples.  

26. 
DE alleges that it will be relying on other defences which I do not consider material for the purposes of this determination.  
Macquarie Generation 

27. 
MG states that the only location for which it is joined the Liddell Power Station. It admits that its predecessor in title owned and occupied this Power Station in the period alleged.  However, it submits that it was not the sole party in occupation/control of the Power Station.  During various periods including periods of Mr Staple’s employment, construction sites at the Power Station were occupied and controlled by contractors and sub contractors including PT and another contractor, Alstom Australia Limited.  It alleges that PT and Alstom Australia Limited had their own site offices, resident engineers and supervisors and controlled their own staff, sub contractors and work practices within their construction sites. It does not know and can not admit that Mr Staples worked at Liddell Power Station as alleged.  It admits that its predecessor had constructive knowledge before 31 December 1969 that exposure asbestos gave rise to a risk of personal injury.  It only had actual knowledge of the dangers of blue asbestos from 1 January 1970 and actual knowledge of the dangers of asbestos generally from 25 November 1974.  It notes that no evidence has been served supporting the allegations that DE Mr Staples worked at Liddell Power Station as alleged.  Should that be proven it admits that it owed Mr Staples of common law duty of care as occupier.  It says its predecessor implemented procedures to prevent injury to persons such as Mr Staples including general cleaning of ventilation measures.  It does not admit that it owed a statutory duty to Mr Staples as an occupier unless it is established that he is actually employed at the Power Station as alleged.  It does not admit that its breach of duty is the cause of the alleged asbestos related injury.  It admits that the conduct alleged by it is a cause of the asbestos injuries sustained by Mr Staples.  

28. 
MG alleges that it will be relying on other defences which I do not consider material for the purposes of this determination.  

Power Technologies 

29. 
PT denies that it employed Eric Staples.  It notes the Plaintiff has produced no evidence to substantiate employment and it has not been able to confirm employment of Eric Staples from any records held by it.  It denies it was the occupier of Vales Point and Munmorah power stations.  It does not admit Mr Staples was exposed to asbestos in the course of or arising out of his employment on the basis that the employment has not been confirmed.  It does not agree with the description of exposure noting that no evidence has been provided describing Mr Staples’ exposure or the nature extent or duration of any exposure or identifying any asbestos product.  It admits that it knew or ought to have known that exposure to asbestos gave rise to risk of personal injury.  It admits that it owed a common law duty of care as an employer during the period of alleged exposure if Mr Staples was employed by it.  It does not know whether it discharged a common law duty to the standard of a reasonable person.  It does not know that it owed a statutory duty to Mr Staples as the employer.  It does not admit that it failed to discharge a statutory duty as employer.  It does not admit that a breach of duty is a cause of the alleged asbestos related injury.  It does not admit that the conduct alleged by the Plaintiff is a cause of the asbestos related injury.  
30.
It states it does not propose to rely on any other defences.  

LIABILITY
31.
I have set out the allegations made by the Plaintiff.  I have also set out my understanding as to which allegations relate to each particular defendant.  No defendant has made any allegations or raised any matter that has caused me to have any real doubt as to the thrust of the allegations made by the Plaintiff. Accordingly, I proceed on the basis that the defendants are liable in respect of the allegations made.
	Employer
	Site
	Defendant(s) Liable

	BHP
	Whyalla
	BHP

	Riley Dodd
	Thomas Playford Power Station
	RESI

	ICAL 
	Vales Point and Munmorah Power Stations
	DE and PT

	Marcolin
	Munmorah Power Station
	DE

	Marcolin 
	Liddell Power Station
	MG

	Rico 
	Liddell Power Station
	MG

	Rico
	Wallerawang  Power Station
	DE


PLAINTIFF’S DISEASE

32. 
The Plaintiff alleges the Mr Staples was suffering from asbestosis.  No defendant admits that Mr Staples suffered from asbestosis or any other asbestos disease.  

33. 
I accept that Mr Staples suffered from asbestosis.  In accordance with Clause 5(8) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, I proceed on the basis that Mr Staples suffered from a divisible disease. 
DIVISIBLE DISEASE
Procedure
34.
Pursuant to clause 5 (8) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007, as Mr Staples has suffered from a divisible disease, I am required to proceed as follows: 

1) Determine the existence of any separate periods of exposure 
2) Determine what proportion to the whole each separate period of exposure bears having regard to the number of such periods, the length of each such period and the duration of and intensity of exposure to asbestos within each period. 
3) Determine the level of contribution attributable to each period. I am required to treat each separate period as equal in contribution to the disease unless I am satisfied that a variable waiting ought to apply.

4) Apply to each separate period the proportions set out in the Table at clause 5 (1) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007. 
Periods of Exposure
35.
I have already determined that the defendants are liable in respect of different exposures which occurred during the different periods of employment and work at different sites. Accordingly I determine that there are separate periods of exposure. These periods and their respective lengths, in months, are as follows:
(a) 
Whilst employed by BHP.  Mr Staples was employed for 6 years, which I calculate as 72 months.  
(b) Whilst employed by Riley Dodds. Mr Staples worked “for a few months”.  RESI submits that the period should be allowed at 3 months.  There is no material to substantiate that submission.  Both DE and MG accept that the period should be allowed at 3 months.  Neither BHP nor PT comment on the matter.  In these circumstances I proceed on the assumption that the length of this period is 3 months.
(c) Whilst employed by ICAL. Mr Staples was employed for 7 years, which I calculate as 84 months. 
(d) Whilst employed by Marcolin.  Mr Staples was employed for 2 years, which I calculate as 24 months.  The liability in this period falls upon DE in respect of the period that Mr Staples worked at Munmorah Power Station and on MG for the period that Mr Staples worked at Liddell Power Station.

It is alleged that Mr Staples also worked at three other sites - Altona Oil refinery in Victoria, an aluminium plant at Bells Bay in Tasmania and at a power station in Papua New Guinea.  It is not clear whether the plaintiff alleges that Mr Staples was exposed to asbestos at these three sites. He may have been, but it is ultimately not a matter relevant to my determination as no liability attaches to any exposure at these sites. It is not clear whether there were any other sites at which Mr Staples is alleged to have worked or been exposed to asbestos whilst employed by Marcolin.  In the absence of any further information I assume that he worked only at the five sites identified. 
Mr Staples is said to have worked at the Altona Oil refinery, the aluminium plant in Tasmania and the power station in Papua New Guinea over shorter periods than at Munmorah and Liddell Power Stations.  I proceed on the basis that the periods spent working at the Munmorah and Liddell Power Stations were longer than the periods spent working at the other three sites. On that basis it does not seem to me appropriate to allow an equal allocation of the total period of employment with Marcolin to each of the sites. Making some allowance for the alleged length of work at the various sites, I proceed on the basis that 50% of the time with Marcolin was spent working at Munmorah and Liddell Power Stations and the other 50% was spent working at the Altona Oil refinery, the aluminium plant in Tasmania and the power station in Papua New Guinea. 
There is no information to establish that the periods spent working at Munmorah and Liddell Power Stations were not similar. In the absence of any information in this regard I treat these periods as of equal length.

Accordingly, I proceed on the basis that 25% of the time spent whilst employed by Marcolin occurred at Munmorah Power Station and 25% of the time spent whilst employed by Marcolin occurred at Liddell Power Station. Accordingly I allow 6 months exposure at Munmorah Power Station and 6 months exposure at Liddell Power Station.  
(e) Whilst employed by Rico.  Mr Staples was employed for 5 years, which I calculate as 60 months. Mr Staples’ employment involved working at Liddell Power Station, Wallerawang Power Station and Collinsville Power Station.  There is no material to indicate that the period of work at any of these power stations was significantly longer or shorter than at another. In the absence of any information in this regard I treat these periods as of equal length. I do not allow for any exposure at Collinsville Power Station. It is not a matter relevant to my determination as no liability attaches to any exposure there. Accordingly I allow 20 months exposure at Liddell Power Station and 20 months exposure at Liddell Power Station. 
Duration and Intensity of Exposure

36.
In relation to the intensity of exposure, I understand that the plaintiff alleges, at least in each period of exposure other than at BHP, that the intensity of exposure was similar.  In relation to the BHP period I understand that the exposure may have been more intense than the exposure at the various power stations whilst he was working on the ships but less intense whilst working otherwise, particularly at the steelworks.  In the absence of any clearer material I proceed on the basis that the overall intensity of the exposure during the BHP period was of a similar to the intensity of the exposure whilst working at the power stations.  
37.
I have calculated the total number of months of exposure for which I am apportioning contribution at 211.  Accordingly the proportion of exposure which each separate period bears to the whole is as follows:
	Employer
	Site
	Months
	Proportion of the period
	Defendant(s) Liable

	BHP
	Whyalla
	72
	72/211
	BHP

	Riley Dodd
	Thomas Playford Power Station
	3
	3/211
	RESI

	ICAL 
	Vales Point and Munmorah Power Stations
	84
	84/211
	DE and PT

	Marcolin
	Munmorah Power Station
	 6
	 6/211
	DE

	Marcolin 
	Liddell Power Station
	6
	6/211
	MG

	Rico 
	Liddell Power Station
	20
	20/211
	MG

	Rico
	Wallerawang  Power Station
	20
	20/211
	DE

	Total:
	
	211
	211/211
	


Equal or Variable Weighting of Periods of Exposure
38.
I am required to treat each separate period as equal in contribution unless satisfied that a variable weighting ought to apply.  Given that I have accepted that the intensity of exposure at each site was similar but that the length the periods is quite different I am satisfied that I should apply a variable weighting to each separate period in accordance with the length of the period.  

Categorisation of Defendants
39.
The only period of exposure in which there is more than one Defendant is liable is the period of employment by ICAL in which both DE and PT are equally liable for all of the exposure.  
40.
Pursuant to Clause 5(2) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 I must determine whether DE and PT fall into either category 1 or category 2. 

41.
Both DE and PT submit that each is a category 2 defendant.  I agree.  Clause 5(4) of Schedule 1 of the Dust Diseases Tribunal (Standard Presumptions-Apportionment) Order 2007 provides “if there is more than one defendant in either of category 1 and category 2 then the contributions assessor is to treat each defendant as equal in contribution to the percentage share of that category unless satisfied that a variable contribution ought apply”. There is no material before me that satisfies me that a variable contribution should apply. 
42.
I note that DE and MG submit that BHP should be allotted a share of liability as a category 1 defendant as well as a category 2 defendant. As the periods of exposure are being allocated variable weightings and there is no other defendant liable in the period for which BHP is liable there is no need to proceed with this submission. 
CALCULATION
43. I calculate the liabilities of the Defendants as follows:

	Defendant 
	Proportion 
	Percentage
	Percentage rounded 

	BHP
	72/122
	34.1232%
	34%

	RESI
	3/211
	1.4218%
	1.5%

	DE
	42/211 + 6/211 + 20/211 =  68/211
	32.2274%
	32%

	MG
	6/211 + 20/211 = 26/211
	12.322%
	12.5%

	PT
	42/211
	19.9052%
	20%


ContributionS Assessment

44. I determine the liabilities of the parties as follows:

a. First Defendant, BHP Billiton Limited

34%.

b. Second Defendant, RESI Corporation 

1.5%.

c. Third Defendant, Delta Electricity 


32%

d. Fourth Defendant, Macquarie Generation 

12.5%

e. Fifth Defendant, Power Technologies Pty Ltd 
20% 

SINGLE CLAIMS MANAGER (SCM)

45. I am required to select an SCM under Clause 61(3) of the Dust Diseases Tribunal Regulation 2007. 
46. In light of the above assessments there is no primary defendant

47. Pursuant to clause 61 (4) (a) of the Regulation I select Delta Electricity as SCM.

Dated: 6 June 2011
David Hartstein

Contributions Assessor
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