IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT No. 14 of 2009
STATE OF NEW SOUTH WALES
Plaintiff
WALLABY GRIP LIMITED 
Defendant 
AMACA PTY. LIMITED 
  Cross Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  
Where I refer to “exposure” or its derivation, this is taken to mean inhalation into the Plaintiff’s respiratory system of asbestos dust and fibre. 
The earlier proceedings 
For convenience, I will call the Plaintiff the “State Dockyard” because this is the name of the facility in Newcastle operated by the Plaintiff where the exposure occurred. The State Dockyard says that it was the Defendant in earlier proceedings in the DDT (No 6162 of 2006) in which one Roger Charles Heron Peters (hereafter “Peters”) alleged he was employed by it, that he was exposed to asbestos during that employment, that he developed mesothelioma as a result of the negligence and breach of statutory duty of State Dockyard.  Those proceedings were settled on 12 March 2007 for the sum of $260,000 inclusive of costs and such sum has been paid. 
These proceedings
The State Dockyard now brings proceedings against Wallaby Grip Ltd (hereafter “WGL”) claiming contribution or indemnity for the sum paid to Peters.  State Dockyard alleges that WGL was the manufacturer and supplier of the asbestos products to which Peters was exposed during his employment with State Dockyard.
In turn, WGL has brought a cross claim against Amaca Pty Ltd (James Hardie) (hereafter “Amaca”) for contribution or indemnity alleging that Amaca was the manufacturer and supplier of the asbestos products to which Peters was exposed in his employment with State Dockyard.
The facts
Unfortunately, the papers did not contain the pleadings nor the Particulars of Peters or the reply by State Dockyard, from the earlier proceedings.  The Particulars supplied by the State Dockyard in the current proceedings are extremely brief and only contain Part 8 relating to Apportionment.  I do have Replies from WGL and Amaca which have been helpful and from which the following appear to be the matters for consideration:
1. Mesothelioma is an indivisible disease and Peter alleged only one period of exposure which was in 1958 and 1959. This is entirely within Index Period A in cl. 5 of the Standard Presumptions.
2. State Dockyard admits it should be a Category 2 Defendant while WGL and Amaca admit they are Category 1 Defendants, but allege State Dockyard should be both Category 1 and Category 2.
3. WGL says the liability between the Defendants in the same category should be equal while Amaca alleges it is an “innocent Defendant” and I take it, should have a much lesser liability than WGL because the use of Amaca product has not been sufficiently demonstrated..

4. State Dockyard admits it had actual knowledge of the risks of asbestos at the time of exposure.  WGL and Amaca submit I should vary the Standard presumptions by increasing the share of liability of State Dockyard by 20%, which is the maximum allowed (refer cl. 5(1) of the Standard Presumptions) for this reason and also because of the size and sophistication of State Dockyard.
My findings

From the material attached to the WGL Reply, I have little hesitation in finding that State Dockyard is both Category 1 and Category 2.  That material included a statement from a Mr Robert Newton who worked at the same period and in part, on the same ship, as Peters. His statement shows extensive asbestos installation work being performed at State Dockyard. In a further statement, a Mr Hill said the installation work was performed by State Dockyard employees, and although this was at a slightly later time, I infer the position was probably the same at the time of Peters’ exposure. Thus I find the categories as follows:
State Dockyard – Category 1 and Category 2

WGL - Category 1

Amaca – Category 1

Regarding the liability between the Category 1 Defendants, cl. (5)(3) of the Standard Presumptions requires they be treated equally unless I am satisfied that a variable contribution ought to apply.  There is insufficient material available to determine whether a variation should be made, and if so by how much.  Accordingly, there is no alteration to the standard presumption of equality between Defendants in Category 1.
Regarding a variation of the Standard Presumptions to account for the sophistication and actual knowledge of State Dockyard, I note that State Dockyard was a very large undertaking with over 1,500 employees at 30 June 1959. The admission by State Dockyard that it had actual knowledge of the risks of asbestos at the time of exposure is significant given the relatively early period of exposure and that the knowledge of the Defendant is regarded as one of the substantial factors in the relative culpability of each tortfeasor – see cl. 2 and 3 of the Standard Presumptions.  I accept that a variation to the standard apportionment is warranted and that the extent of that variation should be to increase the liability of State Dockyard by the maximum allowable of 20%.
Thus I find as follows:

	Party
	Category
	Calculation
	Total

	State Dockyard (as employer)
	2
	25% plus vary upwards by 20%
	45%

	WGL – supplier
	1
	75% less 20% ÷ 3
	18.33%

	Amaca – supplier
	1
	75% less 20% ÷ 3
	18.33%

	State Dockyard (as installer)
	1
	75% less 20% ÷ 3
	18.34%

	Total
	
	
	100%


Regulation 49
In their Particulars and Replies, each of the parties has assumed that the result of this contributions assessment will be an apportionment of liability between the Plaintiff and the Defendants but Reg 49 provides that the role of the contributions assessor is:


“… to determine the contribution that each defendant is liable to make…”
The problem is that Reg 49 only allows me to apportion between Defendants and does not take account of the present situation, where the Plaintiff is, in effect, one of the Defendants.    It is worded to cover only the situation where the Plaintiff is the injured person and not the present case where the Plaintiff is one of the tortfeasors.
The solution is to take a robust view and to keep in mind the purpose of the Regulation which is to provide a claims resolution process.  I will comply with Reg 49 in the formal sense in my final apportionment by apportioning liability between just the defendants to this claim, but that apportionment will not total 100% of the liability. It is intended that the balance of the liability rests with the Plaintiff.  After all, the Plaintiff has already paid the injured party and only needs a determination of what proportion it can recover from the Defendants to this action.  
Determination - Final Apportionment: 

· Wallaby Grip Ltd:
18.33%

· Amaca Pty Ltd: 
18.33%

Single Claims Manager 

In the circumstances and again taking a robust view, I appoint the Plaintiff as first possible SCM and WGL as second possible SCM. 
DATED 29 May 2009
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