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CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar of the Dust Diseases Tribunal of New South Wales referred this matter to me as Contributions Assessor in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a single claims manager.

By virtue of the provisions of Clause 49(4) of the Regulations I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005; 

FACTS

The original plaintiff James Thomas O’Brien brought proceedings for damages against his former employer, the State of New South Wales, in Matter No 73/2009.  Those proceedings were settled by way of a verdict in favour of the plaintiff together with his costs.  The State of New South Wales (hereinafter referred to as SNSW) seeks recovery of the whole or part of the settlement from Amaca Pty Limited and/or Wallaby Grip Limited.  The plaintiff SNSW adopts the allegations made by the original plaintiff in his Statement of Claim as if they were fully set out.  I will briefly summarise the facts as alleged by the original plaintiff (O’Brien) as follows:
O’Brien was initially employed by the plaintiff’s predecessor New South Wales Government Railways from 9 February 1942 to April 1947 as an apprentice boilermaker and from then until 15 November 1949 as a boilermaker.  He returned to the employ of the Railways on 8 February 1956, again as a boilermaker, and remained in that employ until 4 September 1962.  In the course of these employments O’Brien worked at various workshops and work sheds operated by the Railways and performed a wide range of tasks in accordance with the requirements of his training in the trade of boiler making and subsequently in the practice of that trade.  In the course of performing those duties O’Brien had various contacts with asbestos or asbestos dust which he has identified as follows:

· Working in the vicinity of tradesmen removing asbestos insulation from the barrel of locomotives and assisting in this activity.

· Working in a dusty environment which included asbestos dust

· Working in the vicinity of carpenters cutting asbestos millboard used in the construction of carriages

· Placing asbestos insulation blocks around the barrels of locomotives.

· Smearing asbestos rope with red lead and making it up into a putty and then putting it on longitudinal stays to be placed into boilers.

· Removing asbestos insulation from fire boxes or being present when that was done by others.

· Throughout both periods of employment O’ Brien was exposed to dust, including asbestos dust, coming from the sweeping of the floor and from crumbling of asbestos lagging and other asbestos products being removed from locomotives.
The plaintiff SNSW asserts that the defendants Amaca and Wallaby Grip manufactured and supplied asbestos products to the plaintiff for use in and around the railway work shops in the performance of the work as detailed by the original plaintiff, O’Brien.  

Each of the defendants, Amaca and Wallaby Grip, assert that the plaintiff SNSW should be viewed as a Category 1 defendant as well as a Category 2 defendant.  Amaca asserts  that SNSW installed every fibre of asbestos on to the plant and equipment at O’Brien’s various places of work and that as an installer SNSW comes within Category 1.

Wallaby Grip asserts that SNSW comes within the definition of Category 1 which, so far as is relevant is in the following terms:



“All those corporations, authorities and legal entities who engage in a business which relates to the period of exposure and which can be described as miners, manufacturers, suppliers and/or installers of asbestos or of products, plant and equipment which contain asbestos”
Wallaby Grip assert that SNSW was responsible for the installation of all new asbestos product and for the removal of old asbestos produce as alleged by the original plaintiff.  Wallaby Grip also asserts that the SNSW was also a designer and manufacturer of plant and equipment containing asbestos as part of its design and by virtue of Note 11 to Part 5(2)(a) of the Order should be placed in Category 1.  Wallaby Grip has directed my attention to a number of other contribution assessments involving SNSW as successor to New South Wales Government Railways.  Similar evidence has been available to the Assessors in those matters of particular relevance to the question of whether or not SNSW should be regarded as both a Category 1 defendant and Category 2 defendant.

SNSW has submitted that it should not be regarded as falling within both Categories and submits that to treat an employer as both a Category 1 defendant and a Category 2 defendant is to destroy the distinction between the two categories of defendants which the legislature intended when enacting the Order.  However Clause 5(3) of the Order states that:


“If a defendant in any particular case falls within both categories (ie as an installer and employer of the claimant) then a separate share is to be calculated by the Contributions Assessor for the role of that defendant which falls within each category”
It seems to me that this clause contemplates the categorisation of the defendant as both a Category 1 and Category 2 defendant and that such dual categorisation would not be against the intention of the legislature.

SNSW has submitted that if it is placed in both categories then Amaca and Wallaby Grip should be placed in Category 2 as well as Category 1 by reason of the fact that each employed staff who were exposed to asbestos and accordingly come within the definition of Category 2.  It seems to me that the definition in this regard is referring to a defendant who is the employer of staff who were relevantly exposed to asbestos in the sense of being involved in the claim.  In the present proceeding the only relevant member of staff would be Mr O’ Brien who was only employed by SNSW.  I accordingly conclude that Amaca and Wallaby Grip should only be included in Category 1.

VARIATION OF STANDARD PRESUMPTIONS

Each party has made submissions concerning the variation of the Standard Presumptions.  These submissions include the following:

· That because SNSW was a large employer with all the advantages in terms of technical knowledge of the State and that it should be presumed that it had actual knowledge of the dangers and risks of exposure to asbestos dust and fibres during Mr O’Brien’s employment.  However note 6 to the Standard Presumptions notes that the presumption are designed, principally to take account of the relative state of knowledge that can be attributed to the broad categories of defendants in each period.  Category 1 defendants are presumed to have actual knowledge of the dangers of asbestos and the state of actual or constructive knowledge for Category 2 defendants is presumed to have changed through the various periods.  Accordingly in categorising SNSW in Category 1 it is acknowledged that it had actual knowledge but that same presumption applies to the other defendants as well.  The categorisation of SNSW in both Category 1 and Category 2 has the effect of reflecting the greater involvement of that defendant.

· Each of Wallaby Grip and Amaca have asserted that there should be a variation of the Standard Presumptions against the other on the basis that the product of the other was more likely to be used.  I take into account that the description of the actual product involved has of necessity been of the most general kind and I am not persuaded that there are any special or unusual features or facts that should cause me to alter the standard presumptions as between the defendants.

PERIODS OF CLAIM
The original plaintiff’s employment with New South Wales Government Railways is detailed above and the final period of employment ended on 4 September 1962.  The plaintiff’s total period of employment was approximately 14 years but during the first year the original plaintiff was employed as a Shop Boy in the machine shop and he is not certain if there was any exposure to asbestos during that period.  Accordingly I will treat the relevant periods of employment as being from 9 February 1942 to November 1949 and from 8 February 1956 until September 1962.  Accordingly the total period of relevant employment was approximately 14.25 years of which only 1.75 years was outside Period A.  Accordingly the period which would ordinarily fall within Period B amounts only to approximately 12% of the whole and, taking into account Note 15 of the Standard Presumptions it seems to me that the effect of that period is so immaterial that it does not warrant any adjustment.  Accordingly I propose to treat the entire period of exposure as falling within Period A.
APPLICATION OF STANDARD PRESUMPTIONS
On the basis that the original plaintiff’s entire relevant period of employment fell within  Period A the defendants falling within Category 1 are to be allocated a total of 75% and the defendant within Category 2 is to be allocated 25%.  
Accordingly the respective liabilities can be calculated as follows:

Category 1 Defendants


SNSW
75% divided by 3 = 25%

Amaca
75% divided by 3 = 25%

Wallaby Grip
75% divided by 3 = 25%

Category 2 Defendant

SNSW
25%

OVERALL APPORTIONMENT BETWEEN DEFENDANTS
State of New South Wales
50%

Amaca Pty Limited
25%

Wallaby Grip Pty Limited
25%
Appointment of Single Claims Manager
Under the terms of Clause 61(5) and Clause 61(9) of the Dust Diseases Tribunal Regulation 2007 I appoint the State of New South Wales as the Single Claims Manager in these proceedings.
Dated: 24 June 2010
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