IN THE DUST DISEASES TRIBUNAL

OF NEW SOUTH WALES

DDT NO. 11 of 2009   

STATE OF NEW SOUTH WALES
Plaintiff
AMACA PTY LIMITED
First Defendant
CSR LIMITED
Second Defendant

BRADFORD INSULATION INDUSTRIES PTY LIMITED
Third Defendant

WALLABY GRIP (BAE) PTY LIMITED
Fourth Defendant
WALLABY GRIP LIMITED
Fifth Defendant
CONTRIBUTIONS ASSESSMENT

DETERMINATION
I have been appointed as Contributions Assessor in these proceedings in which contribution to a settlement previously agreed upon is sought from five defendants as more fully discussed later.

My appointment is pursuant to Clause 49(1) of the Dust Diseases Regulation 2007 (hereinafter called “the Regulations”). In addition, pursuant to Clause 61(3)(b) of the Regulations, I have been asked to appoint a Single Claims Manager.

The appointment of a Contributions Assessor is part of the claims resolution process under the Regulations and these proceedings are subject, by virtue of Clauses 54 and 55, to the claims resolution process.

The Task of a Contributions Assessor
Clause 49(4) of the Regulation requires:-

“The Contributions Assessor to whom a matter is referred is to determine the contribution that each defendant is liable to make and is to make that determination on the assumption that the defendants are liable and solely on the basis of:-

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) the standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette.”

The standard presumptions will be discussed later.

Facts and Pleadings
Stephen Oswin Gallagher (“Gallagher”) sued the State of New South Wales (“the State”) by which he was employed at Newcastle State Dockyard between about 8 May 1961 and 9 December 1965 (“the first period”) and about 23 July 1970 and 21 January 1971 (“the second period”).

According to Gallagher’s Statement of Particulars (“the Particulars”) the two periods of his employment by the State were the only employments during which he was exposed to asbestos.

He says that his exposure to asbestos during the second period was not nearly as high as during the first period. He goes on to say of his overall exposure to asbestos that “there were brief periods when I did not have any exposure at all but I was exposed to asbestos most days that I worked at the Dockyard”.

In the particulars he describes the types of asbestos products to which he was exposed. He says he was exposed to asbestos while removing old asbestos and that he was also exposed to asbestos during what can be classified as processes of installation of asbestos. He is not able to identify any manufacturer or supplier of any of the asbestos products to which he was exposed.

The proceedings between Gallagher and the State were settled. 

Following that settlement the State issued a Statement of Claim claiming contribution to the settlement sum (“the contribution proceedings”) from Amaca Pty Limited (“Amaca”), CSR Limited (“CSR”), Bradford Insulation Industries Pty Limited (“Bradford”), Wallaby Grip (BAE) Pty Limited (“BAE”) and Wallaby Grip Limited (“WGL”). 

The State alleges that during the periods when Gallagher was employed by it each of these nominated defendants manufactured and supplied to the State products including “composition and pipe sections”. In addition, as against BAE and WGL, the State alleges that each manufactured and supplied “asbestos cloth and asbestos rope”. The State further alleges that, in summary, the asbestos to which Gallagher was exposed emanated from the products manufactured and supplied by the defendants.

It is important to note that the contribution proceedings seek contribution from manufacturers and suppliers “to the plaintiff” being the State. The products so manufactured and supplied were products used when Gallagher was engaged in the installation aspects of his employment. 

In the contribution proceedings the State relies on the Statement of Claim and the Particulars filed by Gallagher in his action against the State. The Particulars say that “The dustiest work was taking off old asbestos material”. Gallagher’s description of the work he carried out is limited to work done on ships “being repaired or surveyed” during the first period and “ships under repair” in the second period. I infer from these descriptions that all his work on ships was on old ships wherein asbestos was in need of replacement. It does seem that during the second period he did not do as much asbestos removal as he did during the first period. During the second period he did some removal work which was very dusty. Usually, however, during this period asbestos removal was done by a painter and docker. Nevertheless, he says (of the whole of his employments) that he was exposed to asbestos most days. Overall it seems to me that during both periods of employment he was exposed to asbestos during removal and installation processes.

A contributions assessor is required to make a determination “on the papers”. The papers do not identify the duration or intensity of Gallagher’s exposure to asbestos during the removal processes as distinct from the installation processes. On the one hand, it might be expected that removal might take less time than installation. On the other hand, the papers disclose that the removal processes were the dustiest work done by Gallagher. A balance needs to be struck.

Doing my best on the papers in the circumstances, I determine that 50% of Gallagher’s exposure to asbestos occurred during removal processes and 50% occurred during installation processes. The 50% of exposure during the removal processes is, in the absence of any claim for contribution in respect thereof, the liability of the State as the employer.

The fact that Gallagher is unable to identify any manufacturer or supplier gives rise to predictable and understandable uncertainty in the factual matters raised in some of the defendants’ Replies. However, as a Contributions Assessor I am required to assume that each defendant is liable. The matters raised in Replies are to be viewed in that light.

In contrast to Gallagher’s lack of knowledge, the State has been quite precise in its claim for contribution. As against Amaca, CSR and Bradford it says that each manufactured and supplied “products including composite and pipe sections”. It specifies the same products as being manufactured by BAE and WGL and adds that both BAE and WGL also manufactured and supplied “asbestos cloth and asbestos rope”. 

I infer from the precision of these claims that I ought accept that “composite and pipe sections” were manufactured and supplied to the State by all defendants whereas “asbestos cloth and asbestos rope” were manufactured and supplied to the State only by BAE and WGL.

The Replies filed by BAE and WGL assert that WGL ceased operations on 30 September 1966 and BAE commenced operations on 1 October 1966. The first period ended on 9 December 1965 and the second period commenced on 23 July 1970. There is a period of just under 4 years between the date upon which WGL ceased operations and the commencement of the second period.    There is, therefore, no reason to infer that after the second period commenced Gallagher might have been exposed to products for which WGL is liable. 

Accordingly I determine that as between WGL and BAE, WGL is liable for the products manufactured and supplied by it to the State during the first period and that BAE has no liability for that period. On the same reasoning, I determine that BAE is liable for the second period and that WGL has no liability for that period.

Categories of Defendants
Apportionment between defendants is made according to the standard presumptions. Before the standard presumptions are applied it is necessary to determine whether each defendant is a Category 1 or Category 2 defendant as defined by clause 5(2) of the Dust Diseases Tribunal (Standard Presumptions - Apportionment) Order 2007 (“the Order”).

The State says that, for the purposes of the apportionment of liability, it should be classified as a Category 1 defendant and it is clear from the Particulars that the State was an installer of asbestos.

Each of the defendants in the contribution proceedings accepts that it is a Category 1 defendant. 

I determine that the State and each defendant in the contribution proceedings is a category 1 defendant.

That, however, is not the end of this aspect. Clause 5(3) of the Order provides:-

“If a defendant, in any particular case, falls within both categories (ie as an installer and employer of the claimant) then a separate share is to be calculated by the Contributions Assessor for the role of that defendant which falls within each category.”
I will not set out the provisions of clause 5(2) of the Order. Suffice it to say that the provisions of clause 5(2) require, in my opinion, that the State ought be determined, and I so determine, that the State, is both a Category 1 and a Category 2 defendant in that it was both an installer of asbestos and the employer of Gallagher who was actually engaged in the task of installing asbestos.

The Standard Presumptions
The standard presumptions vary according to the Index Periods set out in clause 5(1) of the Order. 

Both periods of employment fall within Index Period B which provides that the apportionment between Category 1 and Category 2 defendants is in the ratio of 65% to 35%.

Note 6 to clause 5(1) of the Order explains that actual knowledge of the dangers of exposure to asbestos is attributed to Category 1 defendants. In these circumstances, it follows that during each period of employment the State as a Category 1 defendant is to be taken to have had actual knowledge of the dangers of exposure to asbestos and loaded with that actual knowledge the State as a category 2 defendant owed a duty of care to protect its employee from a foreseeable risk of injury resulting from such exposure. 

In the circumstances I am satisfied that the standard presumptions ought be varied, as provided for in clause 5(5) of the Order and I vary the ratio between Category 1 and Category 2 defendants from a ratio of 65% to 35% to a ratio of 45% to 55% which is the maximum allowable variation. The consequence of this variation is that the State, as the only Category 2 defendant will be liable for 55% of the liability to be apportioned in the contribution proceedings. The liability in the contribution proceedings is 50% of the overall liability for the exposure to asbestos. This aspect is more fully developed and explained later.

Apportionment
The condition from which Gallagher suffers is a “divisible disease” within the meaning of clause 5(8) of the Order which requires the Contributions Assessor to determine any separate periods of exposure following which “A determination will then be made of what proportion to the whole, each separate period of exposure bears having regard to the number of such periods, the length of each period, and the duration of and intensity of exposure to asbestos within such period. The Contributions Assessor is to treat each separate period as equal in contribution to the disease unless satisfied that a variable weighting ought apply”.

The first period is a period of 55 months. The second period is a period of 6 months. Without applying any variable rating, the proportion which the first period bears to the whole, being 55 months of a total period of 61 months of exposure, is 90%.

As previously mentioned, Gallagher says of the second period that “I was exposed to asbestos not nearly as much as during the first period that I worked at the Dockyard in the 1960's”. Although this statement suggests, perhaps strongly suggests, that a variable rating ought apply, the suggestion is not supported by material which would enable an assessment rather than a guesstimate of the extent of any variable rating. In these circumstances I am not satisfied that a variable rating ought apply.

I determine the second period to bear a 10% proportion of the whole.

In respect of the 90% proportion attaching to the first period, half is not the subject of a claim for contribution and is the responsibility of the State. Of the other half of the 90% attaching to the first period, namely 45%, I have determined that 55% of that 45% is the responsibility of the State in its Category 2 capacity as employer; the percentage so calculated [45 x .55] is 24.75%.

After accounting for [45% + 24.75%] 69.75% of the 90%, there remains 20.25% to be apportioned in respect of the first period; this remaining percentage is to be divided between the Category 1 defendants namely the State, Amaca, CSR, Bradford and WGL.

I have accepted that WGL and BAE each manufactured and supplied to the State 4 products and Amaca, CSR and Bradford manufactured and supplied 2 products. It follows from this that WGL ought bear twice the liability of Amaca, CSR and Bradford and that the State ought be liable for the same percentage as WGL. Therefore, the State and WGL are each liable for 2 parts whereas Amaca, CSR and Bradford are liable for 1 part.  The total number of parts is, therefore, 7.

When 20.25% is divided by 7, the result is 2.89%. According, with some necessary mathematical rounding, I determine that the remaining 20.25% will be apportioned as to [2.89 x 2] 5.79% to the State, 5.79% to WGL and 2.89% to each of Amaca, CSR and Bradford.

In summary as to the first period, the State is determined to be liable for {45% + 24.75 + 5.79%] 75.54%; Amaca for 2.89%, CSR 
for 2.89%, Bradford for 2.89 and WGL for 5.79%.
In respect of the 10% proportion attaching to the second period, half is not the subject of a claim for contribution and is the responsibility of the State. Of the other half of the 10% attaching to the second period, namely 5%, I have determined that 55% of that 45% is the responsibility of the State in its Category 2 capacity as employer; the percentage so calculated [5 x .55] is 2.75%.

On the same reasoning as for the first period, 2.75% is divided by 7 [2.75 / 7 = 0.39] I determine that the State will be liable for [0.39 x 2] 0.78% with BAE also being liable for 0.78%. Amaca, CSR and Bradford will each be liable for 0.39%.

In summary as to the second period, the State is determined to be liable for [5% + 2.75% + 0.78%] 8.53%, Amaca for 0.39%, CSR for 0.39%, Bradford for 0.39% and BAE for 0.78%.

Conclusion
I determine the State liable for [75.54% + 8.53%] 84.07%, Amaca liable for [2.89% + 0.39%] 3.28%, CSR liable for 3.28%, Bradford liable for 3.28%, WGL liable for 5.79% and BAE liable for 0.78%. 

I appoint the State as Single Claims Manager.
Dated: 9th June 2009
Peter O'Connor
Contributions Assessor
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