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CONTRIBUTIONS ASSESSMENT

DETERMINATION

The Registrar referred this matter to me pursuant to Clause 49 (1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulation”) for a determination of apportionment as between the Defendants. 

My determination is to be made on the papers, on the assumption that the Defendants are liable, and applying the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (“the Standard Presumptions”).  I have the Tribunal file which contains the pleadings, the Plaintiff’s particulars and Replies from each of the Defendants.  In addition, the Plaintiff gave sworn evidence in the Tribunal before his Honour Judge Curtis on 13 April 2011 and a copy of the transcript is attached to the reply of the Second Cross-Defendant.  
Where I refer to “exposure” or its derivation, this is taken to mean exposure to asbestos dust resulting in inhalation into the Plaintiff’s respiratory system. 

Parties

These proceedings were commenced on 3 March 2011 and were subject to the Claims Resolution process until, due to the Plaintiff’s deteriorating health, an order made by his Honour Judge O’Meally on 11 April 2011 removing the matter from the CRP and setting a timetable for the expedited filing of Replies and the completion of this Contributions Assessment.  Subsequently orders were made for an expedited mediation.  All this was done due to the ill-health of the Plaintiff.  Medical evidence suggests he may die in the next few weeks or months.  
The timetable allowed only 24 hours for the Contributions Assessment. Accordingly, it has been undertaken under some time pressure.  Nevertheless I shall do the best I can on the limited information and time available.  I have studied all the papers but have not recounted every argument or submission of every party, although they have been considered in this determination.  I have summarised the pertinent ones only.
The Plaintiff sues only one Defendant, BAL who was his employer.  BAL has joined four Cross-Defendants.  It has since filed a Notice of Discontinuance against the Fourth Cross-Defendant, Seltsam Pty Limited.  Seltsam is no longer a defendant.  
As to the other three Cross-Defendants, BAL alleges they are tortfeasors pursuant to s.5 of the Law Reform (Miscellaneous Provisions) Act, 1946 (“the Law reform Act 1946”).  

In addition BAL alleges that BIL is liable pursuant to agency (refer para 20 First Cross Claim).  However, Clause 2 of the Standard Presumptions makes it clear that the legal basis for, and approach to, this apportionment is governed by s.5 of the Law Reform Act 1946.  If there be some other basis for apportionment (for instance a contractual indemnity or in this case, agency) such an argument falls outside the apportionment I am to undertake.  However, the facts relating to the agency (such as control, staffing, training etc.) may be relevant to a determination of the issues under s5.  

Identification of the periods 
The Plaintiff alleges he has developed malignant mesothelioma as a result of exposure to asbestos. There appear to be only two periods in his life when exposure occurred.  An affidavit of the Plaintiff was tendered in evidence as part of the Transcript. The transcript of evidence of the Plaintiff tends to corroborate his affidavit regarding exposure.  
The first was when he was a young man in the period he estimates to be 1951 to 1954 while he was employed by BAL.  The Plaintiff says that he had served his time as an apprentice and shortly after becoming qualified he was assigned to work in the construction of Steam Generation Plant No. 3 at the Balmain Power Station.  In an affidavit he gives a vivid description of the exposure to asbestos during this period.  He said that his job was to fit the pipe work for the outside of the furnace including running the pipe work right around the No. 3 steam generation plant, the stoker and the boiler.  The plant was very big, about 4 storeys high.  The Plaintiff prepared the pipes.  Other workers followed behind.  There were pressure welders who came along after and welded the pipe joints.  Then the laggers came along and lagged everything.  It was like a production line. 
The Plaintiff did not work directly with asbestos.  However, he says that on a daily basis throughout his work at the Balmain Power Station he worked within a few feet and sometimes directly underneath laggers using asbestos insulation to lag steam pipes and other vessels.  There were clouds of dust that he saw around him every day.  The laggers used pre-formed asbestos sections to cover the pipes.  The laggers also used an asbestos slurry to cover the pipes and boiler.  When the slurry was being prepared raw asbestos was tipped from hessian bags into a drum or bucket and clouds of dust circulated in the air as this work was being done.  The work of the laggers created clouds of dust to which he was exposed daily.  At the end of the day his clothes were covered in dust and his skin was irritated by it.  In the transcript (page 5) the Plaintiff also identifies “slag wool” and “asbestos tape” products being used by the laggers.
After leaving the Balmain Power Station at the end of 1954 or thereabouts, the Plaintiff had no asbestos exposure until in 1968 he built a garage at his home situated at 31 Hall Road, Hornsby.  He was exposed for a couple of weekends only.  

Seltsam Pty Limited was joined to the proceedings initially as Fourth Cross-Defendant and alleged to be liable for this period, but proceedings have since been discontinued against Seltsam.  

The Defendants
BAL is sued as employer.  It disputes the exact period of employment, but there is no doubt that it employed the Plaintiff.  It says it should be a Category 2 Defendant only and the Standard Presumptions should be varied in its favour, as against BIL because of the control and influence BIL had over BAL at the relevant time.  Findings have been made in previous cases about the relationship between these two companies, including Re Royal: Babcock Australia v Eraring & Ors [2001] NSW DDT 5 (“Re Royal”).  In essence, BAL was incorporated in 1948 as a subsidiary of BIL and took over its assets and business in this country.  In addition BIL continued to supply to BAL staff, training, design of plant and work systems and some materials thereafter.  BAL says (and I accept) that BIL was a designer of the plant and systems upon which the Plaintiff was working when he was exposed. 
BIL makes no admissions in its Reply and says BAL should be in both Category 1 and Category 2.  Eraring should be in Category 2, but BIL and Amaca should be in Category 1.  It submits the Standard Presumption should be varied, as between Category 1 and Category 2 and submits that the Category 2 Defendants should be found to have greater knowledge.  In addition the Standard Presumption should be varied because of the knowledge, capacity, size and sophistication of particular Defendants.  

Amaca says that BIL should be both Category 1 and Category 2 and that the Standard Presumption should be varied against BAL and BIL by the maximum percentage.  Amaca says it is an “innocent Defendant” pursuant to clause 53 of the Regulations because not only is there no evidence implicating it as the manufacturer of any of the products to which the Plaintiff was exposed, it further says that the Transcript at pages 4, 5, 9 and 10 (annexed to its reply) disclose that the Plaintiff identified Bradford Insulations as the manufacturer and supplier of the asbestos products to which he was exposed at Balmain Power Station.  Amaca submits that if it is found liable, its liability should be assessed at a maximum of 1%.  
Eraring says that its liability should be reduced because at the time of the Plaintiff’s exposure,  the Balmain Power Station was owned and occupied by the Electric Light & Power Supply Corporation Limited (“the Balmain Company”), which is a small company set up by the Balmain Council to supply electricity to local rate payers.  That company was not taken over by Eraring’s predecessor, Elcom until 31 December 1956 – that is after the Claimant’s exposure occurred.  It says the Balmain company did not have actual knowledge of the dangers of asbestos and that its liability should be varied downwards given the other Category 2 Defendant (BAL) was the employer and had a non-delegable duty of care.  

Seltsam filed a reply, but as proceedings have been discontinued against it, I do not need to consider it.  
Apportionment 

The Plaintiff suffers from an indivisible disease.  As a result, the Plaintiff can recover all of his damages from the Cross-Defendants liable for the 1951 to 1954 exposure.  The Plaintiff’s claim is not reduced because there is no Defendant liable for the 1968 exposure.  

The first step is to place the Defendants into Categories.  

BAL should be both Category 1 and Category 2 because it was an installer of asbestos, as well as being the employer.  BIL should be only Category 1, since it was the designer of the plant and equipment.  Amaca should be Category 1 as alleged supplier and Eraring should be Category 2 because it was an occupier. 
I note that the relevant exposure occurred in Index Period A, when Category 1 carried 75% liability and Category 2, 25%.
I have studied the arguments of the Defendants but I am not persuaded, in the circumstances of this case, that the standard presumptions regarding the 75/25 division between Categories 1 and 2 should be varied.  The findings in Re Royal, ibid, might suggest a variation should be made in favour of BAL as against BIL.  However I am cautious about adopting findings from previous cases where the facts are be different.  I accept BIL’s argument (page 15 of its reply) that Re Royal should be distinguished.  In that case, BIL supplied asbestos whereas there is no evidence of supply by BIL in this case. Re Royal dealt with a difference power station. Further, my decision is made upon very limited facts while that case was decided after exhaustive evidence.  In these circumstances, the standard presumptions provide the best guide and I am not satisfied they should be varied.
The next step is to consider whether, if there was more than one Defendant in each Category, whether each Defendant should be equal in contribution (refer clause 5(4)). 

Considering the Category 1 Defendants, I find that there should be a variation in favour of Amaca.  The evidence at this stage is that the asbestos was supplied by Bradford Insulation and there is no countervailing evidence.  However, I will not reduce Amaca’s share to 1%, as it submits, given its significant share of the asbestos market, I find it is likely that it did supply some products to the Balmain Power Station at the relevant time, or to put the matter another way, it is unlikely that it did not supply any asbestos products to the Balmain Power Station.  I will reduce its share from 25% to 5% and the difference is to be apportioned equally between BAL and BIL.  

As between BAL and BIL within Category 1, I am not persuaded a variation is appropriate for the reasons outlined above. All of the Category 1 Defendants are large sophisticated organisations and I am not satisfied a variation of liability is warranted between them regarding their state of knowledge.
The next step is to consider whether a variation should be made in place of the otherwise equal contributions regarding the Category 2 Defendants.  BAL was the employer and Eraring was the occupier.  I note Eraring’s argument that Balmain Power Station was owned by a “small” company incorporated by the local Council.  Nevertheless, the construction of the Balmain Power Station was a very considerable piece of public infrastructure.  The owner can hardly be said to be a small family company.  The construction of the Power Station was an undertaking of considerable size and breadth and the owner and occupier of such an undertaking could hardly be taken as a small unsophisticated entity.  I am not satisfied that a variable contribution ought to apply.  

Final Apportionment 

	Defendant
	Category 1 
	Category 2
	Final Apportionment



	BAL 
	35%
	12.5%
	47.5%

	BIL
	35%
	
	35%

	Amaca  
	5%
	
	5%

	Eraring Energy 
	
	12.5%
	12.5%

	Total
	
	
	100%


Single Claims Manager 
I appoint BAL as Single Claims Manager by a random selection amongst the Defendants who have an apportioned share of at least 15% (refer clause 61(4)(a) of the Regulations).  

DATED 20 April 2011 
JAMES T. KEARNEY
CONTRIBUTIONS ASSESSOR
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