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DDT NO. 10 of 2009   

BENEDETTO STABILE
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SYDNEY WATER CORPORATION TRADING AS SYDNEY WATER
First Defendant

TELSTRA CORPORATION LIMITED (ACN 051 775 556)
Second Defendant

AMACA PTY LTD FORMERLY KNOWN AS JAMES HARDIE & COY PTY LTD (ACN 000 035 512)
Third Defendant

CONTRIBUTIONS ASSESSMENT

DETERMINATION
The plaintiff, Benedetto Stabile, sues his two former employers being the first defendant, Sydney Water Corporation (hereinafter called “SWC”) which admits it employed the plaintiff as alleged, and the second defendant, Telstra Corporation Limited (hereinafter called “Telstra”) which also admits it employed the plaintiff as alleged. He also sues the third defendant, Amaca Pty Limited (formerly James Hardie & Coy Pty Ltd) hereinafter called (“Amaca”) seeking damages for personal injuries as more fully discussed later. 

In his Statement of Claim the plaintiff alleges that he was employed by SWC between 1958 and 1961 (hereinafter called the “SWC period”) during which time he was required to carry out maintenance work including the repair, replacement and disposal of asbestos water pipes.  He alleges that during the course of that employment he was exposed to large quantities of asbestos dust and fibre in respirable form. 

The Statement of Claim alleges that during the course of his employment by Telstra between about 1973 and March 1997 he was regularly exposed to and inhaled large quantities of asbestos dust and fibre in respirable form. He alleges that the asbestos dust and fibre was generated while he was working with asbestos boxes, pipes and asbestos cement sheets and while he worked in an environment where others worked with asbestos boxes, pipes and asbestos cement sheets.

It is further alleged in the Statement of Claim that the asbestos cement products with which he worked in the course of his two employments were manufactured by Amaca. The allegation of exposure during the SWC period to asbestos for which Amaca is alleged to be liable is not the subject of any particular in the Statement of Particulars. Indeed in those Particulars the plaintiff answered in the negative the question “Do you know who was the manufacturer and/or supplier of those asbestos products” to which he was allegedly exposed during the SWC period. 

The Statement of Claim and the Statement of Particulars allege that as a result of his exposure to and inhalation of asbestos dust and fibres the plaintiff has contracted “pleural 

mesothelioma”.

Mesothelioma is an “indivisible disease” within the meaning of clause 5(7) of the Dust Diseases Tribunal (Standard Presumptions - Apportionment) Order 2007 (hereinafter called “the Order”).

The Registrar of the Dust Diseases Tribunal has appointed me as Contributions Assessor pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”) and I have been asked to appoint a Single Claims Manager.

The Task of the Contributions Assessor
The task of a Contributions Assessor is set out in clause 49(4) of the Regulations which is in the following terms:-

“ADVANCE \d 4(4) The Contributions Assessor to whom a matter is referred is to determine the contribution that each defendant is liable to make and is to make that determination on the assumption that the defendants are liable and solely on the basis of: 

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette.”

The standard presumptions become relevant in circumstances where there are different categories of defendants during the same Index Period(s) (as to which see clause 5(2) of the Order).

Exposure to Asbestos as set out in the Statement of Particulars
Part 3 of the particulars identifies his various employments.  His only alleged exposure to asbestos occurred in the course of employment by SWC and Telstra.

Employment by Sydney Water Corporation
There are two periods of employment by SWC. The first commenced on 30 May 1960 and ended on 21 November 1962 while the second commenced on 1 April 1963 and ended on 3 April 1964.

In that paragraph 4.26 of the Particulars the plaintiff says that the date of his last exposure to asbestos is during his employment by SWC which occurred in the “late 1960". Against the background of this allegation, at paragraph 4.1 he says that while employed by SWC he “was involved in the laying of new sewerage and water pipes and also replacing the old water pipes.  Much of my work involved using a jack hammer. The sewerage pipes that I laid were made of clay or similar material.  When I worked with water pipes, I was involved in replacing the old water pipes with new water pipes.  The old water pipes were made of fibro material.  The new water pipes were made of cast iron.” 

He goes on to say “I was involved in removing the old fibro water pipes for a period of about three (3) months.  The three (3) month period occurred during late 1960 while working for this employer. ...”. He went on to say “The usual process was that we would dig a trench around the old pipe for a length of approximately 20 to 30 feet at least. We would then remove the old asbestos pipe and then lay the new pipe.  We would then repeat that process as instructed.”

He further said “After the pipes were exposed, our first job was to break them up.  I broke the pipes using a sledgehammer.  Once the pipes were broken into pieces, I would pick them up and then throw them to the side of the trenches. We would then collect them and throw them into the truck for them to be taken away.”

“How often” he was exposed to asbestos during that period is not expanded upon in the Particulars.   He describes the “level or intensity of exposure” to asbestos during that period as being “Medium”.

Doing the best I can, I determine all of this to mean that in the course of his employment by SWC he was exposed to asbestos at a medium level of intensity on an apparently reasonably regular basis for three months in the late 1960. In making this determination, I am conscious of the allegation (contained in the Statement of Claim) that in the course of his employment by SWC “he was exposed to large quantities of asbestos dust and fibres”.  It seems to me that the assessment of “Medium” is more precise and I should accept this assessment.

The SWC Reply does not deal specifically with the allegations as to the period of exposure or the intensity of exposure.

Employment by Telstra
His employment by Telstra commenced in about 1963 and concluded in about 1997.

At paragraph 4.1, dealing with his employment by Telstra, the plaintiff says “from when I started working with this Employer about 1973 up to about the early 1980s when they introduced plastic pipes and pits, the pits and pipes were all made of asbestos.  I know that it was asbestos because everyone at work referred to it as asbestos pipe and asbestos pits.  I also remember seeing that the pipes and the pits had the name ‘James Hardie’ marked on them”.

He went on to say “Until the PVC pipes and plastic pits were introduced, I worked with the asbestos pipes and pits every day”.

The balance of paragraph 4.1 describes the nature of the work he did, and the circumstances in which he did it, in detail.

Still dealing with the Telstra employment, paragraph 4.6 answers the question as to “the level or intensity of exposure” by saying “The level of intensity was high”.  

Paragraph 4.26 states that the date of his last exposure to asbestos whilst in the employ of Telstra was “About 1997.  This was also the last day of my employment. I am unable to be more precise.”

The Telstra Reply specifies the plaintiff’s period of employment by Telstra as being from 23 July 1973 until 3 March 1997. The Reply admits that the plaintiff was exposed to asbestos “in the course of or arising out of employment by” Telstra. Later the reply says that Telstra “admits that the plaintiff may have been exposed to asbestos in its employ but not to the extent alleged.”  Later, in the same paragraph, Telstra “submits that no asbestos cement pipes were laid after 1974" and notes the plaintiff’s concession in the particulars that “plastic pits and pipes were being introduced in the early 1980s.”

The Telstra Reply asserts that the plaintiffs “duties were not predominantly involving the laying of pits and pipes” and refers, in support of that assertion, to documents relied upon by the plaintiff and his supervisor in connection with a claim made by the plaintiff for industrial deafness.

As a Contributions Assessor is required to make a “determination on the assumption that the defendants are liable”, this determination will precede on the acceptance of the accuracy of the allegations contained in the particulars.

My overall reading of the allegations made against Telstra (and taking into account such parts of the Reply as I am not prevented from accepting) leads me to determine that the plaintiff was exposed to asbestos at a high level of intensity on a daily basis between 23 July “1973 up to about the early 1980's”. The particulars include no precise allegation of exposure to asbestos thereafter and, accordingly, I determined that any exposure (if, indeed, there was any) was immaterial.

The Telstra Reply “denies that the plaintiff had unprotected exposure to old asbestos material after 1980.”

In the circumstances I determine the plaintiff’s period of exposure to asbestos whilst employed by Telstra to be the period between the 23 July 1973 and 31 December 1980.

Involvement of Amaca
The plaintiff’s description of his exposure to asbestos whilst employed by Telstra includes, it is to be remembered, as an apparently integral part of the description a sentence which says “I also remember seeing that the pipes and the pits had the name “James Hardie” marked on them”.

It follows from the plaintiff’s description that the asbestos to which he was exposed whilst employed by Telstra was asbestos which he identifies as bearing the name “James Hardie” being asbestos for which Amaca is liable.

The Amaca Reply does not raise any matter which influences the determination of the extent of its liability which arose over the same period as did the liability of Telstra.

Categories of Defendants
There is unanimity between the defendants each of whom submit that both SWC and Telstra are Category 2 defendants while Amaca is a Category 1 defendant.

In light of that unanimity, I make the determinations accordingly.

Periods of Exposure
In the employ of SWC the plaintiff experienced exposure to asbestos of medium intensity for a period of three months (being 13 weeks) in late 1960.

His exposure to asbestos whilst in the employ of Telstra covered a period from 23 July 1973 until (as determined) 31 December 1980; being 7 years and 23 weeks = 387 weeks of high intensity exposure.

Standard Presumptions
As SWC years and the only defendant alleged to be liable during the period when the plaintiff was employed by it, the Standard Presumptions do not apply to that period.

The period when the plaintiff was employed by Telstra traverses two Index Periods being Period B and Period C.

Period B expires on 31 December 1978 and provides that as between Category 1 defendants and Category 2 defendants liability is to be apportioned 65% to 35% with an allowable increase or decrease by an amount up to 20 percentage points. The period between 23 July 1973 and 31 December 1978 consists of 283 weeks.

Period C commences on 1 January 1979 and the plaintiff’s exposure to asbestos during that period has been determined to have ceased on 31 December 1980. The ratio provided for in Period C as between Category 1 and Category 2 defendants is 60% to 40% with an increase or decrease by an amount up to 20 percentage points. The period between 1 January 1979 and 31 December 1980 consists of 104 weeks.

Should the Standard Presumptions be varied?
Clause new rule 5 (5) of the Order provides, inter alia, that:-

“There will be cases where it is appropriate for the Contributions Assessor to vary the standard presumptions within the variation band specified in Column 4 (Extent of variation for each category of defendant) of the Table to subclause (1).  However, a different percentage figure from the standard presumptions within the variation band is not to be applied by the Contributions Assessor unless the Contributions Assessor is satisfied that it is appropriate to vary the standard presumptions in the particular circumstances of the individual case.  A number may not to be determined to which falls outside the variation band specified in Column 4 of that Table.”

Amaca submits that “Telstra, one of Australia’s largest corporate companies should have had actual knowledge of the dangers and risks associated with asbestos during this period”. Amaca submits that the standard presumptions should be varied against Telstra but does not expand the submission by pointing to any particular basis upon which the variation ought be made or the extent of such variation.


Telstra concedes that it was a large company but says that it was “engaged solely in providing telecommunications services” and that it “had only a basic level of sophistication in respect of matters outside its immediate area of concern”.

Telstra says that “At no time up to 1978 did (Amaca) provide any warning to (Telstra) that its product and could cause damage health (sic)”. Telstra goes on to say that “Even after 1978 ..... the warnings provided by (Amaca) were not sufficient to alert (Telstra) to the nature and extent of the risks and dangers of asbestos exposure to its employees in the circumstances of the use of those asbestos products”.

The year 1978 is, clearly, an important year being the year in which Telstra acknowledges receiving some warning(s) from Amaca and also being the year, at the end of which, Period B expired.

Telstra submits that it did not have actual knowledge of the dangers and risks associated with the use of asbestos and that it had “only a basic level of sophistication”. At most or all of the relevant time Telstra was one of the largest corporations in Australia. It was a government instrumentality and/or a statutory corporation. It was one of the largest employers in Australia. Taking all these matters of public knowledge or record into account it does not seem to me that Telstra can be seen to be a Category 2 defendant which ought escape variation in the standard presumptions.

I am satisfied that it is appropriate for the standard presumptions to be varied as between Telstra and Amaca.

During Period B I vary the standard presumptions by decreasing the liability of the Category 1 defendant by 15 percentage points and by increasing the liability of the Category 2 defendant by 15 percentage points with the result that during Period B each defendant is determined to be liable for 50%.

Doing the best I can with the liability between defendants in Period C I decrease the liability of the Category 1 defendant by 20 percentage points and increase reliability of the Category 2 defendant by 20 percentage points with the result that Telstra will bear 60% of liability for Period C and Amaca will bear 40%.

Apportionment of Liability under clause 5(7) of the Order
Clause 5 (7) of the Order provides:-

“Where the disease the subject of the claim is an indivisible disease (ie mesothelioma or lung cancer), the apportionment above will apply to the whole of the claim unless the Contributions Assessor is satisfied that by reference to the existence of separate periods of exposure, a differential determination of the contribution of each such period ought be made.  If so, a determination will then be made of what proportion to the whole each separate period of exposure bears having regard to the number of such periods, the length of each period, and the duration of and intensity of exposure to asbestos within each period.  The standard presumptions will then be applied to each separate period.  Where periods of exposure span the index periods specified in the Table to subclause (1), the Contributions Assessor is to adjust the standard presumptions to reflect the changing apportionments in different index periods, unless one of the periods is immaterial.”

The whole of the claim extends over a period of 400 weeks.

The period of employment of the plaintiff by way SWC is 13 weeks which, as a percentage of 400 weeks, amounts to 3.25%.  Bearing in mind that the level of intensity of exposure during those 13 weeks is described as medium, even though 3.25% is modest enough, it seems to me to be fair that a “differential determination” is warranted and, accordingly, I determine the liability of SWC to be 3% so as to make some adjustment to reflect the difference between the medium level of intensity of exposure and the high level of intensity of exposure.

After deduction of the 3%, there remains 97% of liability to be apportioned in respect of the remaining 387 weeks of the total period of exposure. 

Period B comprises 283 weeks (73.13% of 387 weeks) and Period C comprises 104 weeks (26.87% of 387 weeks).

When these percentages are applied to the 97% remaining to be apportioned, the liability to be attached to Period B is 70.94% while the liability to be attached to Period C is 26.06%.

As previously determined, Telstra and Amaca share liability for Period B equally, being at 35.47% each while liability in respect of Period C is apportioned as to (60% of 26.06%) 15.64% to Telstra and the remainder, namely 10.42% to Amaca.

Summary
The liability of SWC is determined to be 3%, the liability of Telstra is determined to be (35.47% + 15.64%) 51.11% and the liability of Amaca is determined to be (35.47% + 10.42%) 45.89%.

I appoint Telstra as Single Claims Manager.

Dated: 24th May 2010 
Peter O'Connor
Contributions Assessor
