DUST  DISEASES  TRIBUNAL  REGULATION 2007 

clause 49 (1)
DDT No 245 of 2004
Between 

IGNAC SRSA

Plaintiff

TRANSFIELD ENGINEERING (SILVERWATER) PTY LIMITED
First Defendant
ROCO ENGINEERING & MANUFACTURING CO PTY LIMITED
Second Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants, arise from a claim made for compensation for contracting asbestos related lung cancer brought by  Ignac Srsa (“the Plaintiff”) against the Transfiled Engineering (Silverwater) Pty Limited (“Transfield”) and Roco Engineering & Maunfacturing Co Pty Limited ( “Roco”).  
The defendants were unable to agree as to apportionment of liability and in accordance with Section 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).  The matter was referred to me and I received a copy of the Tribunal’s file and a Reply from the Second Defendant which was forwarded to me after I had received the file.
The parties have also been unable to agree a Single Claims Manager (“SCM”) and the Registrar has  requested pursuant to Section 61(3)(b) of the Regulations that a SCM be appointed.
The Plaintiff alleges by way of his Statement of Particulars filed in the Tribunal on 27 January 2009 that his work with Eglo Engineering for approximately 12 months in 1968, as detailed at paragraph 4(a) of his Particulars, related to work which was initially performed at the CSR Factory at Ryde or Concord for some 5 or 6 months and subsequent 6 months at the Shell Oil Refinery at Granville.

He details the work that he performed there, which included working on pipes which had to be cut to size and were then installed and insulated by laggers. The Plaintiff detailed at paragraph 4 that he was working in close proximity to the laggers who were there the entirety of the time that he was working. He states in his Particulars that they worked about one and a half metres away from him. He also states that on occasions the laggers were working above him and right next to him and whilst he did not have to do any insulation himself, the whole area that he worked in was very dusty, particularly if there was wind. He states that during the last 4 weeks of his time at CSR there was a constant haze of dust in the air as a result of the laggers who were trying to finish the job.

During his second period of employment with Eglo he states that he worked at the Shell Oil Refinery at Granville whilst again working on construction of pipes. There were laggers working in his vicinity some 3 or 4 metres away from him. He describes this work done by the laggers as similar to that performed at CSR. There was also other construction going on at the Shell Oil Refinery where further pipes were being insulated with asbestos and he states at paragraph 4.1 that there was always asbestos lying around on the ground of the refinery and people working with asbestos in his vicinity. He recalls on occasion that there was so much dust in the air that the workers were not allowed to continue because their visibility was so poor constituting a danger to their workplace.

He also details 4 or 5 explosions of lagged pipes which occurred whilst he was working at the Shell Oil Refinery and after each explosion there was a haze of dust in the air and dust on all the surfaces around him. He states at paragraph 4.6 of his Particulars that the intensity of this exposure was high and that, estimating a proportion of his exposure, it constituted one eighteenth of his total exposure. 

He then details his working history at Roco Engineering between 1969 and 1972 where he states he was employed as a maintenance plumber from about 19690 to the middle of 1972 and that 80% of the work he did for them was at the Comalco plant in Yennora. Roco it appears had a contract to do maintenance work at Comalco and all of the work that he performed there was indoors. His job was to maintain the pipes that formed part of the plant and that these pipes were insulated with asbestos. In the course of his employment he was required to remove old asbestos from the pipes using hammers and screwdrivers and then cut old pipes and put in new pipes. He did this work every day at Comalco and thus worked with asbestos for the entirety of the day.

He also worked in close proximity of the laggers who were replacing the old asbestos with new and describes at paragraph 4.6 that this exposure was of medium to high intensity and that it constituted ten eighteenths of his exposure. 

The Plaintiff further details subsequent employment with Roco Engineering between 1979 and 1986 where he was again employed as a maintenance plumber based at Smithfield in New South Wales. Again 70% of his work was performed at the Comalco plant in Yennora and he details the work was the same as the work he had done in the earlier period.

During this period he states he generally worked between 10 and 14 hours a day 6 to 7 days a week and always ended up with dust all over himself and his overalls as a consequence of working with removing old pipes and their replacement with new asbestos insulation.

He does state, however, that at some point during this period of employment Comalco he believes stopped using asbestos insulation, however, the removal of the old asbestos insulation still continued.

He states further that the remaining 30% of the work that he did in this second period was at various other sites, including Zucuba Bricks and Monier Tiles.

He also worked at Austral Bricks. This work involved working on the furnace which were insulated with asbestos and was very dusty work. He describes this exposure as of medium to high intensity and of constituting about seven eighteenths of his exposure.

The First Defendant filed a Reply dated 25 March 2009 wherein it states that it is making further enquiries in relation to the allegations provided by the Plaintiff and also makes some reference to various medical reports upon which it will rely in the proceedings.

The First Defendant’s Reply refers to a report of Dr. Gregory Kaufman of 31 July 1998 where the doctor opines that “It is my view that Mr. Srsr did not develop the carcinoma as a result of his work.” The First Defendant does not know and cannot admit whether it employed the Plaintiff or make any admissions in relation to his exposure.

At paragraph 8.2 of its Reply the First Defendant makes submissions as to the relative apportionment and I have had regard to all of those propositions. It does, however, refer to two periods of exposure, one with Leo Campbell to which it submits ought be apportioned 17% and to V & K Engineering to which it submits 22% ought be apportioned. It notes that neither of these parties were sued in the proceedings.

The First Defendant in its Reply also accepts that the Plaintiff is the best person to provide an assessment of the levels of exposure that he suffered during his working life. For the purposes of the Reply only the First Defendant accepts that there is no category 1 Defendant in the proceedings but submits that the two other employers who are not sued ought be apportioned a share and thus the apportionment to the First Defendant ought be no more than 9% of the Plaintiff’s total damages.

The First Defendant filed an Amended Reply on 18 June 2009 the main amendments to which relate to medical evidence which has been received by the First Defendant from Dr. McKenzie and referring to various authorities. It continues to submit that the First Defendant ought not be apportioned with more than 9% of the Plaintiff’s total damages.

The Second Defendant prepared a Reply dated 5 February 2010 which states that the Second Defendant is a deregistered company and records in respect of the Plaintiff’s employment are not available. It then states as follows “The Second Defendant is therefore make any admission regarding the Plaintiff’s employment, exposure or breach of duty.” I assume from this the Second Defendant is unable to make any admissions in that regard.

The Second Defendant submits that the apportionment ought be conducted on the assessments as provided by the Plaintiff, giving various percentages which are substantially similar to those provided by the First Defendant. It submits that it ought be apportioned 55%. It submits that it does not believe there is any basis for significantly varying the apportionment. 

I have had regard to all of the documents attached to both of the Replies and the Particulars filed on behalf of the Plaintiff.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
STANDARD  PRESUMPTIONS

Section 5 (4) of the Order state that each defendant in either category is to be treated as equal in contribution to the percent share of the category unless the Contributions Assessor is satisfied that a variation ought apply.

In accordance with the standard presumptions, it is common amongst the parties that both defendants are Category 2 defendants.  It seems to me that the most appropriate way to apportion the liability in this matter is on a time on risk basis, as the intensity of the exposure with the two named defendants is similar.  The Plaintiff apportions his exposure as between the two named defendants as 1/18 to Transfield and 10/ 18 to Roco. I propose to adopt these assessments in apportioning liability.  The defendants submit that a proportion ought be attributed to two other employers who are not sued in these proceedings.  In my view that course is not appropriate as lung cancer is an indivisible disease and those other employers are not part of these proceedings.
Therefore  I determine the apportionments as to contribution are as follows (rounded):


Transfield





10 %


Roco






90 %









---------









100 %

SINGLE  CLAIMS  MANAGER

Pursuant to Division 7, Section 61 (3)(b) I select Roco Engineering and Manufacturing Company Pty Limited as SCM.

Dated : 5 March, 2010
WENDY  STRATHDEE

Contributions Assessor

PAGE  
6

