DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No  330 of 2011
Between 

ROY ALBERT SPOONER
Plaintiff

COMCARE
First Defendant

AMACA PTY LIMITED ( FORMERLY KNOWN AS JAMES HARDIE & COY PTY LIMITED)

Second Defendant 

SELTSAM PTY LIMITED

Third Defendant

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the parties, arise from a claim made for compensation brought by Roy Albert Spooner [“the plaintiff’] for his contraction of mesothelioma alleged to have been contracted as a consequence of exposure to asbestos dust and fibre as alleged in the Statement of Claim filed on 28 November 2011. His claim is against Comcare, Amaca Pty Limited [“Amaca”] and Seltsam Pty Limited [“Seltsam”], each named as defendants to the proceedings.  I note there are not at this stage any cross claims filed.

The plaintiff alleges exposure to asbestos whilst working for Spooner & Gurney Brickwork Contractors as a bricklayer between 1957 and 1972 wherein he worked on sites owned or occupied by Comcare, and worked with products containing asbestos alleged to have been supplied and/or manufactured by the Amaca and /or Seltsam.  It is further alleged that from about 1972 to 1980 the Plaintiff was self employed and worked on sites owned and/or occupied by Comcare, and in the course of that work he worked with, or in the vicinity of other who worked with, asbestos cement fibro sheets manufactured and/or supplied by Amaca, and between 1972 and 1977 worked with, or in the vicinity of others who worked with, asbestos cement fibro sheets manufactured and/or supplied by Seltsam.
The defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Form 1 filed by the Plaintiff and the Replies filed by the defendants.

I note that the plaintiff gave evidence before His Honour Judge Kearns at his home on 2 December 2011.  At that bedside hearing his affidavit was tendered and became part of the evidence in the proceedings.  As both the transcript and the affidavit have been annexed to the Replies of some of the defendants, I am permitted to have regard to same and have done so in coming to my determination.

The Reply filed by the first defendant on 9 December 2011 submits that Comcare ought be classified a Category 2 defendant and the at the remaining defendants ought be classified Category 1 defendants, and that the Standard Presumptions ought not be varied on the basis of knowledge.  They do however submit that the Standard Presumptions ought be varied  in respect of the period between 1972 and 1986 where the plaintiff alleged that he worked on construction sites owned or operated by the Commonwealth, but that at paragraph 33 of his affidavit he states that the majority of his exposure between 1972 and 1986 occurred in residential building sites using products supplied by Amaca and/or Seltsam. 
The Reply filed by Amaca on 9 December 2011 makes a number of submissions.  Its primary submission is that it is an innocent defendant pursuant to Regulation 53 and as such ought not be apportioned any liability.  With respect to this submission, the Regulations require that in determining liability pursuant to the Claims Resolution Process, each party be apportioned a liability.
Amaca also submits that Comcare ought be placed in category 1 and 2 as an occupier and as an installer of asbestos, and that as it employed a building inspector, it ought bear the total liability for the claim. It also argues that the Standard Presumptions ought be varied against Comcare on the basis of its identity, capacity, size and sophistication and knowledge of the risks associated with working with asbestos.

The reply filed by Amaca makes extensive submissions as to the lack of evidence to identify its products.  With respect, this is not a matter for my consideration.  Under the regulations, all defendants are presumed to be liable and therefore as I am not to adjudicate the facts, and am obliged under the Regulations to assume all defendants are liable, the actual proof of identification is not relevant to my task.  The Regulations proclaim that all defendants are liable and must therefore be apportioned a liability.
The Reply filed by Seltsam on 9 December 2011 submits also that Comcare ought be classified as a category 1 and 2 defendant on the basis of the description of the work undertaken by the plaintiff at the Comcare sites, and that the transcript reflects at page 5 that the asbestos cement products which the Plaintiff was using were supplied by Comcare.  The Reply by Seltsam refers extensively to the evidence given by the Plaintiff at the bedside hearing and submits on that basis that there is no evidence to support the allegations against it, or that any exposure would have been de minimus.  It further submits that it is an innocent defendant pursuant to Regulation 53.   With respect, this is not a matter for my consideration.  Under the regulations, all defendants are presumed to be liable and therefore as I am not to adjudicate the facts, and am obliged under the Regulations to assume all defendants are liable, the actual proof of identification is not relevant to my task.  The Regulations proclaim that all defendants are liable and must therefore be apportioned a liability.
The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that all of the defendants and cross-defendants are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendant in the context of section 3 of the Order.

The Plaintiff’s affidavit at paragraph 23 states as follows;

“90% of the work which Douglas and I did was for Commonwealth Government projects and housing” 
His affidavit then reveals that he scaled down the business by 1970 ( paragraph 31) and he states as follows at paragraph 33

“The majority of the work which I did since the early 1970s was as a builder, doing residential building work.” 
However the transcript reveals at page 5 during the cross-examination of the Plaintiff by Mr Sheller that the Plaintiff continued to do Commonwealth work at least up until his business was incorporated (lines 9 – 14) and then after such incorporation in 1980, there were only one or two Commonwealth jobs ( line 15).
It seems to me that although the Plaintiff was doing residential work on the weekends when he first started working in 1957, even when he set up his own business in the early 1970s he was still doing Commonwealth work as well as private residential jobs.

On the material provided to me, and doing the best I can it seems to me that of the Plaintiff’s total exposure, approximately 18% was in Index Period A, 60% in Index Period B , and 22 % in Index Period C.  In respect of Periods A and B, I propose to vary the Standard Contributions against Comcare by the maximum 20% due to their size, sophistication, knowledge and direct supervision of the Plaintiff.  In respect of Period C, I propose to vary the Standard Presumptions against the suppliers/manufacturers as I accept that the Plaintiff was by this stage doing predominantly private work.  I do not propose to vary the Standard Presumptions as between defendants in the same category and I do not accept the submission that Comcare ought be classifies in Category 1 and 2.
The calculations are as follows;

Period A - 18%

Comcare
18% x 45% = 8.1%
Amaca

18% x 55% x 50% = 4.95%

Seltsam
18% x 55% x 50% = 4.95%

Period B – 60%

Comcare 
60% x 55% = 33%

Amaca

60% x 45% x 50% = 13.5%

Seltsam
60% x 45% x 50% = 13.5%

Period C – 22%

Comcare 
22% x 20% = 4.4%

Amaca

22% x 80% x 50% = 8.8%

Seltsam
22% x 80% x 50% = 8.8% 

Thus I apportion liability as follows:

Comcare


45.5 %

Amaca



27.25 %
Seltsam


27.25 %





-------





100%

SINGLE  CLAIMS  MANAGER

Pursuant to Clause 61 (3)(b) I appoint Comcare as SCM, as they bear the primary share.
Dated : 13 December, 2011
WENDY  STRATHDEE

Contributions Assessor
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