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DETERMINATION

The Registrar of the Dust Diseases Tribunal has referred this matter to me as Contributions Assessors in accordance with Clause 49(1) of the Dust Diseases Tribunal Regulation 2007.  I have been asked to make a determination and, in accordance with Section 61(3)(b) of the Regulations, to appoint a single claims manager.

By virtue of the provisions of Clause 49(4) of the Regulation I am to make that determination on the assumption that the defendants are liable and solely on the basis of:


(a)
The plaintiff’s Statement of Particulars and the defendants’ replies on the claim; and


(b)
Standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette, being the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005; 

FACTS

The plaintiff Mr Arnold Shingles worked as a motor mechanic between 1976 and 1989.  From 1976 to 1983 he worked for Lennock Motors in the Australian Capital Territory.  He then worked for a period of approximately six months for a smaller work shop, Alert Motors, which was also located in the ACT.  Between 1983 and 1989 he was employed firstly by Greg Cusack Motors and then by Gregory Motors which was apparently the same business with a change of name.
The plaintiff has asserted in his affidavit that over the period of his employment with Lennock Motors he normally spent one day during each working week working on brakes and on other days would be working near other mechanics who also carried out brake work.  The plaintiff has also stated that after leaving Lennock Motors in 1983 he firstly went to Alert Motors  which was a country service station and the work shop was smaller.  However the degree of regularity of the brake work remained about the same as it was at Lennock Motors.  Over the period of approximately six years when the plaintiff was working for the business variously known as Greg Cusack Motors and Gregory Motors there was less brake work involved.  He has stated that he only performed this work on average for about two or three hours every month but when he did so he did it in the same manner as he did with his prior employers.  Once again, the plaintiff states that the products he used were the same products as were used in the previous employments.

The plaintiff has identified the two defendants as being the manufacturers of the brake lining products used by him over the above periods of employment.  The product made by the predecessors to Amaba Pty Limited when they were known as Hardie Ferodo and those by the predecessor to FMP Group (Australia) Pty Limited were known as Bendix Mintex.  The plaintiff has estimated that during his period of work at Lennock Motors (ie from 1976 to 1983) about 85% of the brake linings that he installed were Hardie Ferodo and about 15% Bendix Mintex.  With respect to the later employers (ie in the period 1983 to 1989) the plaintiff has stated that about 90% of the product used was Hardie Ferodo and 10% Bendix Mintex.  It should be noted that with the exception of the period of employment with Alert Motors the other periods of employment were reasonably lengthy.  That with Lennock Motors was approximately 7 years and with the Greg Cusack companies approximately 6 years.  One would expect that over such periods of time there would be repeat business in the sense that linings installed by one of these businesses on a particular vehicle would require replacement on one or more subsequent occasions.  As I understand the plaintiff’s evidence the removal process involves the use of compressed air to remove accumulated dust from the brake lining thereby causing particles of that dust to be in the air in the vicinity of the worker.
The first defendant Amaba has asserted that it ceased to use asbestos in the manufacture of brake linings and pads in 1983 and also provided a warning as to the use of the product from about 1978.  The second defendant has also stated that it provided a warning on its product from about 1978 but has not stated that it ceased to use asbestos in its product.

The fact that the first defendant’s product ceased to contain asbestos in 1983 does not necessarily mean that the product used by the plaintiff labelled as Hardie Ferodo contained no asbestos from that date.  Furthermore, as previously noted, the plaintiff’s work also included removing old brake linings which did contain asbestos.  It should also be noted that during the years from 1983 to 1989 the plaintiff states that he only worked on brakes on average of 2 – 3 hours per month which was of course markedly less than his period of exposure whilst employed by Lennock Motors from 1976 to 1983.

APPLICATION OF STANDARD PRESUMPTIONS

The two defendants both agree that they are Category 1 defendants and that there are no defendants in any other class.  In accordance with clause 5(4) of the Standard Presumptions if there is more than one defendant in either category then the Contributions Assessor is to treat each defendant as equal in contribution to the percent share of that category unless satisfied that a variable contribution ought apply.  The standard presumptions provide that any variation of the apportionment under the standard presumptions should not exceed 20 percentage points, that it should not be found liable to contribute in respect of any exposure after 1983 on the basis that it ceased to use asbestos in its brake products after that date.  I have already referred to circumstances which caused me not to accept that submission.  I have particular regard to the plaintiff’s statement that over the period of time after 1983 his exposure was only 2 – 3 hours per month rather than the 8 hours per week which applied during the period from 1976 to 1983.
The second defendant has submitted that the standard presumption should be varied by application of the percentages set forth by the plaintiff however, acceptance of this submission would involve going beyond the variations of 20%.  However the disparity in the evidence as to the percentage use of the products of the two defendants is so compelling that it seems to me the maximum permissible variation ought be applied by increasing the proportion payable by the first defendant by 20 percentage points and reducing that payable by the second defendant by 20 percentage points.  
SUMMARY OF DETERMINATION
I determine the contributions payable by each defendant to be as follows:

Amaba Pty Limited
70%
FMP Group (Australia) Pty Limited
30%

Appointment of Single Claims Manager
Under the terms of Clause 61 of the Dust Diseases Tribunal Regulation 2007 I appoint the defendant Amaba Pty Limited as the Single Claims Manager in these proceedings.
Dated: 9 March 2010
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