DUST  DISEASES  TRIBUNAL  AMENDMENT  (CLAIMS  RESOLUTION) ACT 2005 section 42

DDT No 277 of 2011
Between 

JOHN JAMES SEWELL
Plaintiff

SHAW AITON AUSTRALIA PTY LIMITED (ACN 000 145 746)
First Defendant

DELTA ELECTRICITY
Second Defendant/ First Cross Claimant
POWER TECHNOLOGIES PTY LIMITED ( formerly international Combustion of Australia Limited)

First Cross Defendant to First Cross Claim

ALSTOM AUSTRALIA LIMITED (formerly the English Electric Company of Australia Pty Limited)

Second Cross Defendant to First Cross Claim

REXEL GROUP AUSTRALIA PTY LIMITED

Third Cross Defendant to First Cross Claim

AMACA PTY LIMITED ( formerly known as James Hardie & Coy Pty Limited)
Fourth Cross Defendant to First Cross Claim/ Second Cross Claimant

WALLABY GRIP LIMITED

Fifth Cross Defendant to First Cross Claim

WALLABY GRIP (NSW) LIMITED (in liquidation)

Sixth Cross Defendant to First Cross Claim

CSR LIMITED

Cross Defendant to Second Cross Claim

DETERMINATION  OF  APPORTIONMENT

The proceedings which have been referred to me for a determination of apportionment as between the defendants and cross defendants, Shaw Aiton Australia Pty Limited [“Aiton”], Delta Electricity [“Delta”], Power Technologies Pty Limited [“PTech”], Alstom Australia Limited [“Alstom”], Rexel Group Australia Pty Limited [“Rexel”], Amaca Pty Limited [“Amaca”], Wallaby Grip Limited [“WGL’], Wallaby Grip (NSW) Limited [“WGLNSW”]  and CSR Limited [“CSR”] arise from a claim made for compensation for contracting mesothelioma brought by John James Sewell [“the Plaintiff”].  

The Plaintiff who was born on 26 December 1939 was diagnosed with mesothelioma on 16 September 2011.  A Statement of Claim was filed in the Dust Diseases Tribunal on 6 October 2011, a Statement of Particulars filed on 24 November 2011 and the Plaintiff’s evidence was taken at his residence on 23 December 2011 before His Honour Judge Kearns.
In the Statement of Claim it is alleged by the Plaintiff that he was employed between January 1961 and December 1962 as an iron-worker /boilermaker’s assistant by Aiton, and in the course of that employment worked at the Vales Point Power Station, such work causing him to be exposed to and inhaling asbestos dust and fibre.
He also alleges in the Statement of Claim that between January 1965 and December 1966 he was again employed as an iron-worker /boilermaker’s assistant by Aiton at Munmorah Power Station, and in the course of such employment was exposed to asbestos dust and fibre.

He further alleges that during the course of his employment whilst working at the premises owned or occupied by Delta, he was exposed to an inhaled asbestos dust and fibre  generated in those work places by virtue of insulation used in the construction and rebuilds of Delta’s respective premises.

The Cross Claim filed by Delta on  9 December 2011 seeks contribution and indemnity from the defendants to that cross claim on the bases as set out in the cross claim, and expanded upon in the Reply filed by Delta.  The issues raised therein are addressed by the cross defendants in their Replies.
The Cross Claim filed by Amaca seeks contribution and indemnity from CSR on the basis of a partnership alleged between Amaca and CSR, and has also been dealt with in the Replies. 

I note that the Tribunal file contains a Notice of Discontinuance against WGLNSW.

The defendants and cross defendants were unable to agree as to apportionment of liability and the matter was referred to me by the Registrar pursuant to Clause 49(1) of the Dust Diseases Tribunal Regulation 2007 (“the Regulations”).   I have received the Tribunal file and have had regard to the Replies filed by the defendants and the cross defendants.  I note that a number of the Replies attach the transcript of the evidence before His Honour and that an affidavit sworn by the Plaintiff is attached to the Form 1 Statement of Particulars.

The determination I am required to make under Section 49(4) of the Regulations is made on the assumption that the defendant and cross-defendant are liable. It is also solely on the basis of:

“

(a) the plaintiff’s statement of particulars and the defendants’ replies on the claim, and

(b) standard presumptions as to apportionment determined by the Minister for the purposes of this clause by order published in the Gazette."

The standard presumptions are pursuant to the Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2007 (‘the Order”) which provides that the legal basis for the apportionment between joint tort-feasors is governed by section 5 of the Law Reform (Miscellaneous Provisions) Act 1946.

I have had regard to the Standard Presumptions contained in section 5 of the Order and the Factual Considerations contained in section 3 of the Order. In assessing the appropriate contributions I have considered the submissions contained in the replies by the cross-claimant and the cross-defendants in the context of section 3 of the Order.
The defendants and cross defendants have made extremely detailed and helpful submission contained within their Replies, and I have had regard to all those submissions.   These submissions address into which Category each defendant/ cross defendant ought be placed, variation of the Standard Presumptions on the basis of size of the entity, knowledge presumed , imputed or actual, relationship to the Plaintiff , periods and intensity of exposure and various other matters as between each of the parties.
Amaca and CSR also make a submission that they ought both be found to be innocent defendants pursuant to Regulation 49(4),  but appropriately concede that the Standard Presumptions require that I apportion each party a share of the liability as part of the determination process.

The Dust Diseases Tribunal (Standard Presumptions – Apportionment) Order 2005, Schedule 1, Clause 2 quotes from section 5 of the Law Reform (Miscellaneous Provisions) Act 1946 as the legal basis for the approach to apportionment.

Clause 2(2) of Schedule 1 of the Order is as follows:

(2) The phrase “responsibility for the damage” in section 5 (2) requires a 

comparison of the relative culpability of each tortfeasor in causing the damage. Alternatively put, the Court in making an apportionment is engaged in a consideration of the relative blameworthiness and causal potency of the negligence of each party.  These contribution provisions have become notorious for the conceptual and practical difficulties they engender.  In practical terms, in most cases a broad-brush approach is undertaken.  The aim is to arrive at an apportionment which is “…just and equitable…”.”

It seems that the first step is to determine the periods of employment of the Plaintiff and the relative exposure in each.  Whilst the Plaintiff worked at Vales Point and Munmorah for approximately 2 years at each power station, I note that the Form 1 particulars indicate that the exposure at Vales Point was probably more intense than that at Munmorah.  I therefore determine that of the total exposure period, 60% occurred at Vales Point and 40% at Munmorah.  I note that the Hardie – BI partnership was not in existence in the period during which the Plaintiff was at Vales Point, and ought not therefore be apportioned a share for that period.

The next task is then to determine into which Category each defendant falls.  The parties all made detailed submission as into which category each should be placed, particularly as to those defendants which it has been submitted ought be placed into both categories, or not so, on the basis of whether or not such defendant or cross defendant can be found to be “an installer” of asbestos.  Note 11 to Clause 5 section 2(b) which illustrates a category of installer as described in section 2(a) as follows:

“11
For example, the category of installer would include the designer and manufacturer of particular plant or equipment which included asbestos as part of its design, as well as a company which is engaged to install the plant in accordance with the manufacturer’s instructions.”

It seems to me that this footnote contemplates the situation that has arisen in this claim, in that Aiton and Delta fall into both categories as employer and installer, and occupier and installer.  On that basis Aiton and Delta ought both be viewed as Category 1 and 2 defendants.  The cross defendants are all in my view Category 1 defendants only.

Clause 5 section 2 (4) of the Order state that each defendant in either category is to be treated as equal in contribution to the percent share of the category unless the Contributions Assessor is satisfied that a variation ought apply. In assessing the relative blameworthiness and causal potency of each of these defendants, I am not persuaded to vary the standard presumption from equal shares.  As all of the exposure alleged falls within Index Period B, the Standard Presumptions are Category 1 defendants 65% and Category 2 defendants 35%.
Thus the apportionment is calculated as follows ( rounded);

VALES POINT      60%
Category 1 – 65%
Aiton


60% x 65% x 1/7th = 5.5%
Delta


60% x 65% x 1/7th = 5.5%
PTech


60% x 65% x 1/7th = 5.5%
Alstom


60% x 65% x 1/7th = 5.5%
Rexel


60% x 65% x 1/7th = 5.5%
Amaca


60% x 65% x 1/7th = 5.5%
WGL


60% x 65% x 1/7th = 5.5%
Category 2 – 35%


Aiton


60% x 35% x ½ = 10.75%

Delta


60% x 35% x ½ = 10.75%

MUNMORAH    40%

Category 1 – 65%

Aiton


40% x 65% x 1/8 = 3.25%
Delta


40% x 65% x 1/8 = 3.25%
PTech


40% x 65% x 1/8 = 3.25%
Alstom


40% x 65% x 1/8 = 3.25%
Rexel


40% x 65% x 1/8 = 3.25%
Amaca


40% x 65% x 1/8 = 3.25%
WGL


40% x 65% x 1/8 = 3.25%
CSR


40% x 65% x 1/8 = 3.25%

Category 2 – 35%

Aiton


40% x 35% x ½ = 7% 

Delta


40% x 35% x ½ = 7%
I therefore determine that the apportionment is as follows ;

Aiton



26.5%

Delta



26.5%

PTech



8.75%

Alstom


8.75%

Rexel



8.75%

Amaca



8.75%

WGL



8.75%

CSR



3.25%




----------





100%

I have been asked to determine a single claims manager, and I appoint Delta as single claims manager pursuant to s.61(3)(b) of the Regulations.

Dated : 25 January, 2012
WENDY  STRATHDEE

Contributions Assessor
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